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Pa3bacHeHue

O pencTBUSAIX B CITIOXXHOM 3TUYECKOWN CUTyauumn
no o6paweHnIo agBokKaTa ...

I. MpeameT o6paLweHnsA

B Coset AasokaTtckon nanatbl ropoga Mockebl nocTynuno obpalleHne agsokaTta ... ¢ npocbbon o
Aade emy pasbAcHeHust B nopsigke nyHkta 4 ctatenm 4 Kogekca npodeccroHarbHOM 3TUKK
agBokaTa. B ykasaHHOM obpalieHuu agBokaT ... cOObLWMS, YTO ... OH 3aKmnwo4un ¢ ... (ganee —
O6wectBo nnn [omkHKK) cornaweHne o6 okasaHum topuandeckon NOMOLLN, COrflaCHO KOTOPOMY



AnvTenbHoe Bpems npencrtasnsan nHtepecol Obuectsa B gene o ero 6aHkpoTtcTBe (aeno Ne ...). ...
ApbutpaxHbiMm cyaom ... O6wecTBo npu3HaHo GaHKPOTOM, M B OTHOWeEHUN [omkHMKa BBeaeHa
npoueaypa KOHKYPCHOrO Mpou3BOACTBa. ... aABOKATOM ... Obll Mony4veH 3anpoc KOHKYPCHOro
ynpaensawowero JomkHuka B nopsgke ctatbn 20.3 PenepanbHOro 3akoHa ot 26 oktabpsa 2002
roga Ne 127-03 «O HecocTosiTenbHOCTM (BaHkpoTcTBe)» (ganee — 3akoH O GaHKpPOTCTBE) C
TpeboBaHMeM NpeacTaBUTb KOMMM BCEX MarepuanoB afBOKaTCKOro MNpoOM3BOACTBA MO BCEM
nopyvyeHmam OOwecTtBa M MUCbMEHHbLIN OTYET 06 MWCMNOMHEHUM YyKa3aHHbIX MOPYyYEHU U
B3aMMOOENCTBUN C JOBEPUTENEM Ha MPOTSHXKEHUU NATU neT. Ha ykasaHHbIN 3anpoc KOHKYPCHOro
yrnpaBnsawoLwero agBokaT ... OTBETUIT OTKA30M CO CCbIfIKOM Ha HEBO3MOXHOCTb NpefoCcTaBrieHus
CBeEeHUIN, COCTaBNAOLWNX aABOKATCKYO TaHy, B CUITy UMNepaTUBHbIX 3anpeToB, YCTaHOBIEHHbIX
depepanbHbiM 3akoHOM oT 31 masa 2002 roga Ne 63-O®3 «O6 agBokaTckonW OEATENbHOCTU U
agBokatype B Poccunckon depepaumn» (ganee — 3akoH 06 agBokaType). KOHKYpPCHbIN
ynpasnsawowmnn JomkHnka obpatunca B ApbuTpaxHbl cyq ... ¢ 3adBneHnem ob mnctpeboBaHum
AOKas3aTenbCTB y agBokata ... M yCTaHoBneHuu cynebHom HeycTouvku. Konus 3asBneHus o6
nctpeboBaHun [JokasaTtenbCTB B agpec ajBokata ... KOHKYPCHbIM — yNpaBfsiloWMM  He
Hanpaenanacb. TeM He MeHee afBoKaT ... yBeaOMUN ApOUTPaXKHbIA CyA ... O HanMyYuKn y Hero
cTaTyca ajBokaTa, a Takke O TOM, YTO BCe CBEOEHUS N OOKYMEHTbl, UMEKLIMECS Y Hero,
3amLLeHbl aaBOKATCKON TarHOM N HE MOTyT ObiTb MCTPeBOBaHbI CyqOM B cuny NyHKTa 3 ctatbn 18
3akoHa 06 agBokaType.

B cBs3M ¢ npuBeaeHHbIMU Bblle (hakTamu agBokart ... obpatunca B CoBeT AABOKaTCKOW nanarthl
ropoga Mocksbl C Npocbb0or AaTh pPasbsACHEHUA O OENUCTBUSAX B CIOXHOW 3TUYECKOW CUTyauumn no
cnegyoLwmnm Bonpocam:

1. «B cnyyae yposnetBopeHua ApbuUTpaxHbIM  CyAOM ... 3asBMEHUS  KOHKYPCHOro
ynpaensawowero ... 06 uctpeboBaHun y agsokaTta ... U yCTaHOBNEHUN cyaebHOM HeyCTOWMKM 3a
3a[epXXKy B NpefoCTaBneHnn CBEAEHNA N OOKYMEHTOB, LOSMKEH NN S OCMOPUTL Takon CcyaebHbIN
aKT U He WCNOSHATb ero A0 NPOBEpKU BblecToAwmnMn cygamn? llocne npoxoXaeHUsi Kakow
cynebHon WHCTaHuMM obXanoBaHus Takoro onpegeneHna 9 JosmmkeH ©Oyay npenocTtaBuTb
KOHKYPCHOMY YNpaBrstoLemMy ... ykazaHHble B HEM JOKYMEHTbI U CBeOEeHUA?

2. B cnyyae obpaleHnss Ko MHe KOHKYPCHbIM YNPaBRSlOWMM ... OT MMEHU ... OOIBKEH NN S
NpeaocTaBUTb eMY AIOKYMEHTbI U CBEAEeHUS, OTHOCSILLIMECS K OKa3aHW0 MHOW KBanM@ULMPOBaHHOM
topuandeckon nomowm ...? Ecnu ga, To B kakom o6beme, (Hanpumep, MOXET NN OH 3anpocuTb
KOMWIO BCEro aflBOKaTCKOro Mpou3BOACTBA W NOAPOGHbLIA OTYET O Bcell Moel AeATenbHOCTU 3a
npaktuyeckun 5 net)? Mory nu s yCTaHOBUTb NnaTy 3a NPeAoCTaBreHne Takon MHdopMauun, Tak



KakK, NpuHMMad BO BHMMaAHME OKa3aHUe KBaJ'IVIC*)VIU,VIDOBaHHOﬁ NOMOLLN Ha MPOTAXEHUN TMOYTU 5
ieT B 3Ha4YnTesibHOM KoJinyecrtBe Cy,D,e6HbIX 3acegaHun 1 gen, nogroToBka naketa OOKYMEHTOB
n/vnn otyeTa MOXET 3aHATb npoaosnKnTesibHoe BpeMFI?

3. B Clnyyae o6pau.|,eH|/|$| KO MHE€ KOHKYPCHOro yrnpasndwowero ... 3a IOpI/ILI,I/I‘-IeCKOﬁ noMoLlbO OT
MMEeHUN ... MOTy NN 4 NPUHATb MNMOpy4YeHMe Ha OKa3aHue ... KBaJ'IVI(bVILI,I/IpOBaHHOI7I I-OpVI,EI,M‘-IGCKOI?I
NnOMOLLIN, B HACTHOCTU:

— MO NPEeACTaBEHNIO NHTEPECOB ... B pamMkax 060cobneHHbIX cnopo no geny o 6aHkpoTcTee Ne
..., B TOM 4MCre O NpMUBMEYEHNM K CyOCMAMapHON OTBETCTBEHHOCTM KOHTPONMPYHOLLNX N, .. .;

— MO NPEACTaBMNEHNI0 UHTEPECOB ... B paMKax MHbIX CyaebOHbIX Aen, B TOM Yicne B paMKkax aern, B
KOTOPbIX S paHee y4yacTBoBas, HO C MHbIMU YKaszaHusMu [loBepuTenss OTHOCUTENBHO NPUPOabl U
XapakTepa B3aUMOOTHOLLEHMWI CTOPOH?

4. B cnyyae obpalleHust KO MHE KOHKYPCHOMO YNpaBnsoLLIEro ... 3a HPUANYECKON NMOMOLLBIO OT
CBOEM0 WMEHM MOry I S MPUHSATbL MOPYYEHWE Ha oOKasaHue emy KBanuduuupoBaHHOW
topMaNYEcKor NOMOLLN, B YACTHOCTM MO NPEACTaBIIEHNIO Mo MHTEPECOB B paMKax cyaebHbIX Aen B
CBSI3U1 C OCYLLIEeCTBIIEHNEM UM 06S13aHHOCTEN KOHKYPCHOMO YNpPaBnsoLero ...7?

5. B cnyyae o6paleHMst KO MHe nuul, y4YacTByllMX B gene o 6aHKpoTcTBe ... MNU B
apbuTpaxHom npouecce MNo 3TOMy Jeny, 3a pWAMYECKON MNOMOLLLI MO AaHHOMY Jeny o
GaHKpOTCTBE UMM MO MHBLIM Aenam C y4acTUeM ... MOry N S MPUHATL Takue nopyyeHusa? OT Koro
M3 nny, y4acTBYHOLWMX B Aene 0 GaHKpPOTCTBE ... UM B apbuTpakHOM npouecce no 3aTomy geny
(KOHKYPCHbIX KpeauTopoB, KpeauTopoB MO TeKyWMM nnaTtexam, KpeauMTopoB, KOTOPbIM Oblno
OTKa3aHO BO BKIHOYEHUM UX TpeboBaHU B peecTp TpeboBaHWA KpeauTopoB, ObIBLUMX
apOuUTPaXkHbIX YNpPaBnSOWMX ..., ObIBLUMX €AMHOMUYHBLIX WCMOMHUTENbHBLIX OpraHoB WUNu
KOHTPONMUPYOLWMX NUL  ...), S He WMel npaea npuHMMaTb TOPYYEHUSI Ha OKasaHue
KBanMUUMPOBaHHON OPUANYECKO NOMOLLM B paMKax BbilLeyKasdaHHbIX Oen?»

Il. Hopmbl gencTByOLEro 3aKoHoAAaTeNbLCTBa U TpeboBaHUs NpocecCUoHanNbLHON 3TUKM, a
TaKke npaBoBble no3uumn KoHctutyumoHHoro Cypma Poccumnckon ®Pepepauum,



OTHOCALLMeCHA K npeamMeTy O6pal.l.l,eHM$|

B cooTtBeTcTBMM CO cTatben 66 ApbuTpaxHoro npoueccyanbHoro kogekca Poccunckon
depepaummn (ganee — AlNK PO®): gokasatenbCctBa NpeactaBndaAlTCs fvuamu, y4acTBYHOLMMAU B
pene (4actb 1); apbuTpaxHbll cyd BnpaBe nNpeanoXuTb nNuuam, yyacTBywWwMM B Aene,
npeacTaBUTb AONOSHUTENbHbIE AOKa3aTeNnbCTBa, HeobxoaMMble AN BbISCHEHUS 0O6CTOATENLCTB,
UMELNX 3Ha4YeHne ANd nNpaBUibHOMO pPacCMOTPEHUs Aena W MPUHATUA  3aKOHHOMo U
obocHoBaHHOro cyaebHoro akta A0 Havana cyaebHoro 3acefjaHvst UnNu B Mpedenax Cpoka,
YCTAHOBMEHHOIO CyAOM (4acTb 2); nNuuo, ydacTBylollee B Aefle U He umerowee BO3MOXHOCTU
CaMOCTOATENbHO NOMNy4YnTb HEOBXoaMMOe [oKa3aTenbCTBO OT NULA, Y KOTOPOro OHO HaxoauTCs,
BNpaBe ob6patutbCa B apbuTpaxHbil cya C xogaTanctBom 06 wuctpeboBaHUM OaHHOro
AokasaTenbctBa. B xogaTanctee AomkHO 6bITb 0603HAYeHO [O0Ka3aTenbCTBO, yKasaHO, Kakue
obcTosATENbCTBA, MMEWLWMEe 3HavyeHMe [Ons  gena, MoryT ObiTb  YCT@HOBMEHbl  3TUM
AOKa3aTenbCTBOM, yKasaHbl MPUYMHbI, NPENATCTBYIOLIME MOMYYEHUIO OoKa3aTenbCTBa, U MecTo
ero HaxoxgeHus. [lpu ygoBneTBOpeHMM xogaTamcTBa cyd ucTpebyeT COOTBETCTBYHOLLEE
[oKa3aTenbCTBO OT NUua, Y KOTOPOro OHO HaxoauTtcs (YacTb 4); 06 nctpeboBaHum gokasaTenbCcTB
Cyq BbIHOCUT onpegerneHune (4acTb 6); ecrnv nuuo, OT KOTOPOro apbuTpakHbIM cyaom uctpebyeTtcs
[OKa3aTenbCTBO, HE MMeeT BO3MOXHOCTM ero npeactaButb BooOLle WM nNpeacTtaBuTb B
YCTAHOBMEHHbIN CyAOM CpOK, OHO 0083aHO M3BeCcTUTb 06 3TOM Cyd C yKasaHMeM MpUYUH
HenpeacTaBneHns B NATUAHEBHbIA CPOK CO AHSA NOSTyYeHUs Konuu onpeaenerHns o6 nctpebosaHum
AokasatenbctBa (4acTb 8); B criydae HeucrnosniHeHus ob6s3aHHOCTU npencTaBUTb UCTpebyemoe
CyOOM [oKasaTernbCTBO MO MNpuYMHaM, MNpPU3HaHHbIM apObuUTpaxHbIM CYAOM HeyBaKUTEeSlbHbIMWU,
nmbo HeusBelleHMs cyda O HEBO3MOXHOCTU NpeacTaBneHust AokasaTenbcTBa BoobLle unu B
YCTaAHOBSEHHbIN CPOK Ha MWL, OT KOTOPOro uctpebyeTcsa AokasaTenbCTBO, CyAOM HanaraeTcs
cynebHbIn WTpad B MOpsiAke M B pa3Mepax, KOTOopble yCTaHOBMEeHbl B rnaese 11 HacTtoswero
Kogekca (4actb 9); o HanoxeHun cyaebHoro wrpadga apbuTpaxHbl Cyn BbIHOCUT onpeneneHve
(yactb 10); HanoxeHne cyaebHbix wTpadgoB He ocBoboOXOaeT NUUO, Y KOTOPOro HaxoauTCa
nctpebyemoe gokasaTtenbCcTBo, OT 06583aHHOCTM ero NpeacTaBmMTb B apbuTtpaxHbii cyg (4actb 11);
onpegeneHne apbutpaxHoro cyga O HanoxeHun cyaebHoro wTpada MoxeT ObiTb 06kanoBaHO
(vactb 12).

CornacHo a6bsauy 6 nyHkTa 1 ctatbn 20.3 3akoHa 0 6aHKPOTCTBE apOUTPaXKHbIN yrNpaBnsoWmnin B
aene o 6aHKPOTCTBE MMEET NpaBo 3anpaluvsBaTb HEODXoOUMbIE CBEOEHUSA O AOSMKHUKE, O nuuax,
BXOOSLWMX B COCTaB OpraHoB ynpasfieHUst [LOSDKHMKA, O KOHTPONUPYKLWWMX nuuax, o
npuHagnexawem MM nMmylectse (B TOM YUCNe UMYLLLECTBEHHbIX NpaBax), O KOHTpareHTax u ob
obaszaTenbCcTBax AOMKHUKA Y PUINYECKMX MWL, HOPUAMYECKMX NUL, FOCYAapPCTBEHHbLIX OpPraHoB,
OpraHoB ynpaBneHnsa rocyaapCTBEHHbIMU BHEOOMXKETHbIMM hoHaamu Poccunckon depepaumm un
OpraHoB MECTHOrO CcaMoynpaBrfieHusi, BKMOYas CBEAEHWsl, COcCTaBnsiowme CryxebHyo,



KOMMEepYECKYo 1 GaHKOBCKYIO TalHy.

CornacHo nyHkty 10 ctatbu 213.9 3akoHa O 6aHKPOTCTBE CBEAEHUS, COCTaBMSOWME JUYHYIO,
KOMMeEpPYECKY, CnyxebHyto, 6aHKOBCKY0, NHYKO OXPaHSEMYH0 3aKOHOM TanHy, NPeaoCTaBnsaTCA
dunHaHCOBOMY  ynpaBnswwemMy B  COOTBETCTBUM C  TpeboBaHWsIMKW,  YCTAHOBMEHHbIMU
deaepanbHbIMU 3aKOHaMM.

MyHktom 1 crtatbm 129 3akoHa O OGaHkpoTCcTBE npeaycMoTpeHo: «C paTbl YTBEPXKAEHUS
KOHKYPCHOrO ynpasnsoLwero Ao Aatbl NpekpalleHus Nnpon3soacTsa no geny o 6aHKpoTcTee, unu
3aKNIOYEHNST MUPOBOrO  COMMaleHnsa, WM  OTCTPAHEHUS KOHKYPCHOrO  ynpaBnsloLero OH
OCYLLLeCTBNAET MOMMHOMOYMS PYKOBOOAMTENS OOSMKHUKA U MHBIX OPraHoB yrpaBfieHUsa OOSDKHMKA, a
Takke COBCTBEHHMKA MMYLLLECTBA OOMKHUKA — YHUTAPHOro NpeanpusaTusa B npeaenax, B nopsake u
Ha yCrnoBMAX, KOTOPble YCTaHOBMNEHbI HacTosAWwmMM deaepanbHbIM 3aKOHOMY.

B cooTtBeTcTBMM cO cTaTtben 1 3akoHa 06 agBoKaType aABOKATCKOM AeATeSNIbHOCTbI SABNSAETCS
KBanuduumMpoBaHHasl lopuandeckas MOMOLLb, OKa3blBaemasi Ha npodeccnoHanbHON OCHOBE
nvuamu, NoNyyYMBLLUMMK CTaTyC aaBoKaTa B nopsigke, yCTaHOBNEHHOM HacToawmnm PeaepanbHbIM
3aKOHOM, PU3NYECKMM U IOpUaANYECKMM NULaM (ganee — AOBEpUTENM) B LIENAX 3almTbl UX Npas,
cBobo 1M MHTEpPecoB, a Takke obecneyeHns OCTyNa K NPaBOCYAMIO.

B cooTBeTcTBMM cO cTaTbel 2 3akoHa 06 agBokaType aABoKaToM SIBMSIEeTCA MU0, MNoryyumBlUee B
yCTaHOBNEHHOM HacTosilmMMm deaepanbHbiM  3aKOHOM Mopsiake cTaTyc agBokaTta W npaBo
OCYLLEeCTBNATb aQBOKaTCKYHO NEeATENbHOCTb. AnBokaT aBnsieTcs He3aBUCUMbIM
npodeccrmoHanbHbIM COBETHUKOM MO NPaBOBbIM BOMPOCaM.

B cootBeTctBMM co cTatben 25 3akoHa 06 agBokaType agBokaTckasi OesaTeribHOCTb
OCYLLECTBNSAETCS Ha OCHOBE cornaweHna mexay agBokaTtoM u poseputenem. CornaiwleHve
npeactaBnseT cobon rpaxaaHCKo-NnpaBoOBOM [OroBOp, 3aKito4YaeMbll B MPOCTOM MUCbMEHHOW
dopmMme mMexay OoBepuTeneM U aaBoKaToM (agBokaTamu), Ha OKasaHwe puandYeckon MOMOLUM
camMoMy OBEPUTENIO UMM Ha3HAYEHHOMY UM NnLy.



Jliobble cBegeHWsi, CBA3aHHble C OKasaHMeM afBOKaTOM OpUOUYECKOM MOMOLUM CBOEMY
AOBEPUTENIO, ABMSAIOTCA aiBOKATCKOM TanHOW (MYHKT 1 cTaTbn 8 3akoHa 06 agBokaTtype).

CornacHo nyHkTy 2 ctatbu 8 3akoHa 06 agBokaType afBOKaT He MOXeT ObITb Bbl3BaH 1 JOMPOLLEH
B KayecTBe cBuaetensa o6 obcroaTenbCcTBax, CTaBLUINX MY U3BECTHBIMU B CBA3U C obpalleHnem K
HEMy 3a lpuauyeckorM MOMOLLLID UMW B CBA3WM C ee OkKa3aHuMeM. AHanormyHoe noroxeHue
3akpennieHo B cTatbe 6 Kogekca npodheccumoHanbHOM 3TUKM agBokaTa, npuHaToro |
Bcepoccuinckum crbesgom agsokatoB 31 aHBaps 2003 roga n B COOTBETCTBUM C NMYHKTOM 2 cTaTb
4 3akoHa 06 agBokaType MMEILLEro cTaTyc AenerMpoBaHHOrO 3akoHa. Tak, COrfacHoO MyHKTam
1-3 ctaTtbm 6 Kogekca npodeccnoHanbHOM 3TUKN agBoKaTta JOBEPUS K aaBoKaTy HE MOXET ObliTb
6e3 yBEpeHHOCTM B COXpaHEHUN NpodhecCuoHanbHom TanHbl. MNpodeccnoHanbHaa TanHa agBokaTta
(apBokaTckaa TamHa) obecrneymMBaeT MMMYHUTET [OBEpUTENsd, rapaHTUPOBaHHLIM nocnegHemy
KoHcTuTtyumen Poccunckon Pepepauun. CobntogeHve npogeccnoHanbHONM TavHbl SIBASETCSA
6e3yCcrnoBHbIM NPUOPUTETOM AeATeNnbHOCTM aaBokata. CpoK XpaHeHWa TaWHbl He OrpaHu4YeH BO
BpeMeHn. AgBokaT He MOXeT ObiTb 0cBOOOXAEH OT 006A3aHHOCTU XpPaHUTb NPOdECCUOHANbHYO
TavHy HukeM, Kpome poBeputens. Cornacvue [OoBepuTensa Ha MpekpaweHne [OencTBUb
a[BOKaTCKOW TaWHbl JOIMKHO ObITb Bblpa)XeHO B MUCbMEHHOW (hopme B MPUCYTCTBUM afBokaTa B
YCNOBUSX, UCKNIOYaOLLNX BO3AENCTBME Ha JOBEPUTENS CO CTOPOHLI aABoKaTa U TPeTbUX Nn,.

CornacHo nyHkTy 5 ctatbn 6 Kogekca npodeccruoHanbHOM 3TUKK agBokaTa npaBuna CoXpaHeHus
npodeCccnoHanbHON TanHbl PacnpoCTPaHATCS Ha:

— (hakT obpalLeHns K agBokaTy, BKIOYas MMeHa 1 Ha3BaHWsS JOBEpUTENEN;

— BCe JOoKa3aTesibCTBa U AOKYMEHTHI, COGpaHHbIe agBoOKaTOM B Xo4e noarotoBku K aerny,

— cBedeHud, nonyy4yeHHble aBOKaToOM OT D,OBepl/ITeJ'Ielz;

— WHcdopmaumio O [OoBepwuTene, CTaBLIYD M3BECTHOW afBokaTy B NpoLecce OKasaHus
HOPUANYECKOW MOMOLLIV;



— cogepXaHune npaBoBblX COBETOB, AdaHHbIX HenocpeacCcTtBeHHO AOBepuTtesriio uin emy
npegHa3Ha4YeHHbIX;

— BCe alBOKaTCKOeE nNpon3soaCcTBO Mo Aeny,

— ycnoBusa cornatueHund 00 okasaHuu POpI/Iﬂ,I/I‘-IeCKOﬁ nomMoLiun, BKIo4Yad eHeXHble pacyHeTbl MeXAy
agBOKaTOM U JOBepUTENiEM;

— niobbie apyrme ceegeHus, ceqA3aHHble C OKa3daHeM aBOKaToM I-OpI/ILI,I/I‘-IeCKOVI NMOMOLLIN.

B cuny nyHkta 3 ctatbn 18 3akoHa o6 agBokaType uctpeboBaHWe OT afBOKaTOB, a Takke OT
pabOTHUKOB afBOKaTCKMX 0Opa3oBaHWM, aaBOKATCKMX NanaT CBELEHWUN, CBA3AHHbLIX C OKa3aHMEM
tOPUANYECKOM MNOMOLLM MO KOHKPETHBLIM Aefnam, He AonycKaeTcs.

MpaBo Ha nonydyeHue KBanUMUUNPOBAHHOW OPUANYECKON TMMOMOLUWM — B 4YuUcne Opyrux
OCHOBOMONararLWwmx n HeNOCPeACTBEHHO AENCTBYOLLMX NpaB 1M CBOOOA YernoBeka v rpaxgaHuHa,
npu3HaHue, cobngeHne 1 3awmuTa KOTOpbIX COCTaBNAKT 0693aHHOCTL rocyaapcTBa, onpeaensoT
CMbICI1, COAEPXXaHNe U MPUMEHEHME 3aKOHOB, AEeATENbHOCTb 3aKOHOAATENbHOW U UCMONHUTENbHOW
Bnactm u obecneyvmBalTCs npaBocyanem, — nNpu3HaETca W rapaHTupyetcs B Poccuiickon
depepaumm B cooTtBeTcTBUM € KoHcTuTyumen Poccuickon degepaumm ©n - cornacHo
obwenpusHaHHbiM MNpYHUMNAM U HOpMaM MexayHapogHoro npaea (ctaten 2, 17, 18 n 48
KoHcTutyumm Poccunckon degepaumn).

"ocyaapcTBO, NpM3BaHHOE rapaHTMpoBaTh AaHHOE NpaBo, B cuny ctaten 45 (4actb 1) n 48 (4actb
1) KoHcTuTyuumn Poccuinckon denepaumm 06a3aHo co3gaBaTb U Haanexalume ycnoBus rpaxgaHam
ANa ero peanusaumn, a nuuam, okasbiBaloLMM IOPULNYECKYIO MOMOLLb, B TOM YMCrie agsokaTtam, —
Ans abekTMBHOroO ocyLecTBneHnsa nx gesatensHoctun (MocraHosneHme KoHcTuTyumnoHHoro Cyaa
Poccunckon ®epepauumn ot 23 gekabpsa 1999 roga Ne 18-I1; OnpepeneHne KOHCTUTYLMOHHOMO
Cyna Poccunckon ®egepaunn ot 08 Hosibps 2005 roga Ne 439-0).



Momnmo aToro, cnegyeTt ncxoantb 13 npasosoun nos3vumm KoHctutyumoHHoro Cyga P® o tom, 4to
6e3ycnoBHbIM NPUOpPUTETOM MNepes KoanuLuMpoBaHHbIM 3aKOHOAATENbCTBOM 00nadaloT 3aKOoHbI,
yCTaHaBnuBawline [OMNOMHUTENbHbIE FapaHTUM MNpaB U 3aKOHHbIX MHTEPECcOB OTAEMNbHbIX
KaTeropuMni nuy (BkMYas agBokaToB), OOyCnoBreHHble B TOM 4uUcne KX OCOObiM MpPaBOBbIM
ctatycom (Onpepenenne KoHctutyumoHHoro Cyaa Poccunckon ®enepauun ot 08 Hosibps 2005
roga Ne 439-O; lNoctaHoBneHne KoHctutyuuoHHoro Cyaa Poccuiickon ®efepaumm oT 29 UIOHS
2004 roga Ne 13-).

MNpaBo nonb3oBaTbCs MOMOLUBK afaBokKaTa (3aliMTHUKA) NPU3HaAETCA B KayecTBe OAHOro M3
OCHOBHbIX NpaB YenoBeka 1 MexagyHapoaHO-NpaBoBbIMU akTaMu, SABNALWMMUCS B cUily cTatbn 15
(4acTtb 4) KoHcTutyumm Poccurickon degepaumm cCoCTaBHOM YacTbio NpaBoBOK cuctembl Poccun, —
MexayHapoAHbIM MakToOM O rpax4aHCKMX U MONMTUYECKUX npasax (NoAnyHKTbl «b», «d» nyHkTa 3
ctatbn 14) n KoHBeHuuen o 3awuTe npaB YerioBeka U OCHOBHbIX cBOBOA (NOOMYHKT «C» MyHKTa 2
cTaTbu 6).

Taknum obpasom, agBoKaTckasi TarHa SBNSeTCA cneynanbHbiM BUAOM NPOdECCMOHanbHOM TalHbl,
oxpaHsieMon defeparnbHbiM 3aKOHOM. BbilleykasaHHbIA pexnum oxpaHbl aBnsetTcs 6e3yCrioBHbIM
NPUOPUTETOM [LEATEeNbHOCTU aaBokaTa (CPOK XpaHEHWs TaWHbl He OrpaHM4YeH BO BPEMEHMU,
a[lBOKaT HE MOXET BbITb OCBOOOXAEH OT 06A3aHHOCTM XPaHUTb NPOGECCUOHANBbHYIO TalHY HUKEM,
KpoOMe [O0BepuTens, corfacue LOOBepuTens Ha npekpalleHne OeACTBUS a[BOKATCKOW TaWHbI
AOIMKHO OblTb BbIPaXXEHO B MNUCbMEHHOW dopMe B MNPUCYTCTBUM aaBokaTta B YCIOBUSIX,
NCKIOYaoLLNX BO3OENCTBNE HA OBEPUTENS CO CTOPOHbI afBoKaTa U TPETbUX NULY).

CornacHo noanyHkTam 2, 5 nyHkta 4 ctatbu 6 3akoHa 00 agBokaType agBoOKaT He Bripase
NpUHUMaTb OT Nnua, odpaTUBLLEroCHA K HEMY 3a OKasaHWeM pUaNYECKOM NMOMOLLN, NopyyYeHue B
cnyyasix, €Cnv OH oOKasblBaeT pUOMYECKY0 MNOMOLLb [A0BEPUTESNO, WHTEPEeCbl KOTOPOro
npoTMBOpeYaT WHTepecaM [aHHOro nuua, W pasrnawatb CBeAeHus, COOOLEeHHble emy
AOBepuUTENEM B CBA3M C OKasaHMeM nocnegHemy topuanyeckonm nomowm, 6e3  cornacus
aoBeputens. AHanorvyHble MNOSIOXEHUA 3akpenneHbl B ctatbe 9 Kogekca npodpeccroHanbHom
3TUKM agBokaTta. Tak, cornacHo nognyHktam 2, 4, 10 nyHkTa 1 ykasaHHOM cTaTbW afBoOKaT He
BNpaBe 3aHMMaTb MO AeNny No3uumio, NPOTMBOMOMOXHYK NO3ULMM OOBEPUTENS; pasrnawartb 6e3
cornacvsi OOBEpUTENS CBeAEHMUsl, COOOLLUEHHble WM afBoKaTy B CBSA3NM C OKasaHMeM emy
IOPUANYECKON MOMOLLM, U UCMONb30BaTbh MX B CBOUX MHTEpPECax WM B MHTEpecax TPeTbUX nuu;
OoKasblBaTb OPUOMYECKYID MOMOLWb B  YCMOBUAX KOH(NIMKTA WHTEpPEecoB [O0BepuUTenen,
npegycMoTpeHHoro ctatben 11 Kogekca npodeccmoHansHom aTukM agsokaTta. CornacHo nyHKTy 1
ctatb 11 Kogekca npodeccrmoHanbHOM 3TUKM adBoKaTa afBoKaT He BrnpaBe ObiTb COBETHMKOM,



3alUlMTHMKOM WU  npegcraButesieM HECKOJIbKMX CTOpOH B OAHOM Aefie, 4YbU UHTEpPECHI
npotmBopeyarT Apyr apyry, a MOXeT Jinllb cnocobcTBOBaTH NMPUMUPEHNIO CTOPOH.

B cootBetctBUM co cTtatbenn 10 Kogekca npodreccuoHanbHOW 3TUKM agBoKaTa 3akoH W
HPaBCTBEHHOCTb B Npodyeccun ageokaTa Bbille BONu goBeputens. Hukakue noxenaHus, npockobi
nnu TpeboBaHuA goBepuTens, HanpaBneHHbIe K HECOBMIOAEHNIO 3aKOHa UIM HapYLLUEHMIO NpaBun,
npeaycMOTpPeHHbIX HacToAawmum Kopgekcom, He MOryT ObiTb WCMOMHEHbl aABOKATOM (MYHKT 1);
afBOKaT He [OOIMKEH MpuMHMMaTb MOpPYYEHUEe, ecnn ero ucnonHeHwe OyaeT npenaTtcTBOBaTb
WCMOSTHEHUIO OPYroro, paHee MPUHATOro nopyveHnsa (MyHKT 3); Npyu OTMEHE MOpyyYeHus aaBoKaT
AOJDKEH HE3aMeanMTENbHO BO3BPaTUTb LJOBEPUTENIO BCE NOSTyYEHHbIE OT NOCNEAHEr0 NOAMNMNHHbIE
AOKYMEHTbI MO Aeny M OOBEPEeHHOCTb, a TakkKe Mpu OTMEHE WM MO WUCMOMHEHUN NOPYYEHUST —
npenocTaBUTb AOBEPUTESIO MO ero Npocbbe oTyeT 0 NpoaenaHHon paboTte (MyHKT 6).

B cootBeTctBMM co cTatbein 12 Kogekca npodeccuoHanbHOW 3TUKM afBokaTa, y4yacTBysl B
CYZAONpOM3BOACTBE, a TakkKe MpPeacTaBnss MHTEpPechbl JOBEepUTENsl B opraHax rocyaapCTBEHHOW
BMacTM W opraHax MEeCTHOro CcaMoynpaBreHusl, aaBokaT [dOMKeH cobnogatb HOPMb
COOTBETCTBYIOLLEIO NpoLeccyanbHOro 3akoHoaaTeNbCTBa, NPOSIBNSATL YBaXKEHUE K CyAy M nuuam,
yyacTBYKOLLMM B Aene, creanTb 3a cobniogeHneM 3akoHa B OTHOLLEHUWM OOBEepUTenst U B criyyae
HapyLLUeHWiA NpaB NocneAHero XxoAaTancTBoBaTb 06 UX YCTPaHEHUMN.

lll. PazbsaacHeHns CoBeTa nNo npegmMmeTy obpalleHus

PykoBoacTBysiCb BblLLENPMBEAEHHBIMU HOopMamu 3aKOHOOaTenNbLCTBA, TpeboBaHNAMM
npogeccnoHanbHoOM 3TUKM U npaBoBbiMM no3uvunamun  KoHctutyumoHHoro Cyaa Poccuinckon
depepaumm, CoBeT B cooTBeTCTBUM € nognyHKToM 19 nyHkTa 3 ctatbn 31 3akoHa 06 agBokaType
cunTaeT HeobxoaMMbIM AaTh cnegylowme pasbsacHEHNs No npegMeTy obpalleHns agBokara ...

1. Mo nepsomy Bonpocy

OTkasaB KOHKYPCHOMY YnpaBnsioleMy B MpeaocTaBlieHUn KOMuii mMaTepuarnoB afBOKaTCKOro
NMpoM3BOACTBA KaK coAepXKallux CBeAeHMsl, COCTaBMsoLIME a[BOKATCKyl0 TaiHy, U NpeacTaBuB
COOTBETCTBYIOLLYIO MO3MUMIO Cydy, agBokaTy 6e3ycrioBHO crieqyeT oTcTauBaTb 9Ty MO3WULMIO, B



TOM yucne obxanoBaTb B YCTaHOBJIEHHOM 3aKOHOM nopsAake Cyﬂ,e6HbIl7I akT 06 VICTpe6OBaHVIVI
OOKa3aTesnbCTB, eClin Cya HE pa3aesiuT Nno3nuunio agaBokaTta.

B ka)xgoMm KOHKPETHOM Crlydae HEBO3MOXHOCTb NPeaoCTaBMeHns aABOKaTOM AOKYMEHTOB AOSKHA
OblTb MOTMBMpPOBaHa B TOM 4YMCREe C Yy4eTOM MonoxeHun MeToamyeckmx pekoMeHaauun no
BEAEHNIO aABOKATCKOrO MPOM3BOACTBA, YTBEPXOEHHbIX MPOTOKONOM 3acedaHna CoseTta
depnepanbHon nanatbl agsokatoB oT 21 uioHa 2010 roga Ne 5 (pegakumsa ot 28 ceHTsa6ps 2016
roga), COrracHo KOTOpbIM a[BOKAaTCKOE MPOW3BOACTBO CriefyeT XpaHUTb HE MeHee Tpex neT C
MOMEHTA BbIMOSTHEHWNS YCIOBWIA COrMaLLEeHMs.

[laya pasbsiCHeHUI NO BompocaMm, KacalwLwmMes nopsiaka obxkanoBaHms U BCTYNNEHUS B 3aKOHHYHO
cuny cyaebHblX akToB apOuTpaxHoro cyda, B KOMMETEHUMIO OpraHoB  afBOKaTCKOro
camoyrnpaBrieHns1 He BXOAMT.

2. [No BTOPOMY BONpOCYy

BykBanbHoe TONKoBaHWe BbllWENPUBEOEHHbIX HOPM 3akoHa O 6aHKpOTCTBE, a Takke uX
TONKOBaHMe B CUCTEMHOW B3aMMOCBSA3M C HOpMamu 3akoHodaTenbcTBa 00 aaBOKAaTCKOM
AeaTenibHoCTM 1 npasoBbiMU no3vumamu  KoHctutyumoHHoro Cypa Poccuinckon ®depepaunm
NPUBOAUT K BbIBOAY O TOM, YTO aABOKaT, BbICTyNalLMA NPU OCYLLECTBEHNN NPOdECCUOHANBHON
AEATENbHOCTM KaK crneunanbHbil CyObekT, HaAenéHHbIn nybnuMyYHO-NPaBOBLIM CTATyCOM, He
OTHOCUTCS K KaKon-nmbo 13 kateropun nuu, nepedncrnerHblx B ctatbe 20.3 3akoHa 0 6GaHKpOTCTBE,
Yy KOTOpbIX apbuTpakHbil ynpaBnsawWMKA BrpaBe 3anpaluvMBaTb CBEAEHUS, COCTaBnsoLme
a[lBOKaTCKyl0 TarHy, a caMa ajBoKaTckasl TahHa He OTHOCWUTCS K KakoMy-nnmbo n3 BWOOB TalH,
nepevncrnieHHblXx B TOM Xe Hopme 3akoHa o ©OaHkpoTtcTtBe. [Npu 3aTOM creayeTr yyecTb, YTO U
nepevyeHb Nuu, KOTOPbIM MOXeT OblTb agpecoBaH 3anpoc apbuTpakHOro ynpasnsiowero, U
nepeyeHbo BWOOB TaWH, CBEAEHMSI O KOTOpPbIX OH MOXeT 3anpawmBaTb, SBNSAKTCA
ncyepnbiBaloLLMMMU.

Mpu Takmx obcTosiTenbcTtBax CoOBET nonaraeT, YTo apOuTpakHble yrnpaensitolme, HasHayYeHHble
apbuTpaxHbIMM cydamMuM B pamkax npouenyp, NpedycMOTPeHHbIX 3aKOHOM O GaHKpPOTCTBE, He
BnpaBe TpeboBaTb Yy aaBOKaTOB, OKa3blBaBLUMX W/UNN OKa3biBaKOLIMX HOPUOMYECKYID MOMOLLb
AOMKHMKAM, NPeaoCTaBleHns CBeAEHUI U OOKYMEHTOB, COCTABMSOLINX afABOKATCKyl TalHy, B



TOM 4ucne cornaweHun o6 oOKasaHuM PUANYECKON MOMOLLKW, aKTOB BbIMNOSIHEHHbIX pPaboT,
NMOCKOSbKY MpOodbeccMOoHanbHy TanHy COCTaBrnsieT camMm hbakT obpalleHus K agBokaTy, BKIoYas
nMeHa poseputenen — QU3MYECKUX §NUL, WM Ha3BaHWA OpraHuM3auun, He roBOpPS YXe O
coep>xaHum okasaHHOW HOPUOMYECKON NMOMOLLM U YCNOBUAX COrfalleHnst 0 €€ okasaHuu, BKIIoYas
AEHEeXHble PaCYEThI.

B cnyuyae nony4yeHuns agBokaTOM 3anpocoOB OT apOWTPaXkHbIX YMPaBnsoWUX O NpegoCTaBreHNUM
nHpopmaLun emy cnegyeT obcyantTb 06bEM M COCTaB PacKpbiBAEMbIX CBEAEHWUI C AOBEPUTENEM
M NONyYuTb €ro BONEU3BSABMEHME, HE BbI3blBalOLLEE Pa3yMHbIX COMHEHWA U BblpaXeHHOE B
nucbMeHHon dopme. Mpu OTCYTCTBUM MUCbMEHHOIO COrnacusi Ha packpbiTUe 3anpoLUEHHbIX
CBeOEHMWN, COCTaBMSAOLIMX afBOKATCKyl TaviHy, aABoKaT BrnpaBe NpefoCTaBUTb apbutpakHomy
ynpaensoLwemMy nuilb Takne 3anpoLUeHHbIe UM CBeAEHUS, KOTOpble HEe COCTaBMSAT afBOKaTCKyHO
TavHy (Hanpumep, TeKCTbl CyAeOHbIX aKTOB, MOCTAHOBMEHHbIX C YyyacTMem ajBokata W/unu
[AOIDKHWUKA, CBEAEHUSI O KOTOPOM 3arnpalunBaloTcsl apbuTpaxHbiM ynpasnstowmm). Kpome Toro,
aaBokaT 00s3aH HanpaBWTb apOMTPaxXHOMY ynpaBnsoLwemMy 0O0CHOBaHHBLIN U MOTUBMPOBAHHbI
OTBET C 06bACHEHMEM NPUYMH OTKa3a B NPeAOCTaBMNEHNN CBEOEHMI, COCTaBMAOLLNX aaBOKATCKYHO
(npodbeccrnoHarnbHy0) TanHy.

MNpepoctaBneHne agBokatom 6e3 cornacus OOBepuTenst MO 3anpocy  apObuTpakHoro
YyNpaBnsloLEro CBEAEHWIN, CoAepXalux aaBOKaTCKyk (npodheccnoHanbHyl) TarHy, SABMseTcH
HapyLeHnem TpeboBaHunn 3akoHa 06 agBokaType u Kogekca npodeccruoHanbHOM 3TUKM afBokaTa
M nNpy NOCTynfneHMn OOOCHOBaHHOM >kanobbl [oBepuTeENs BNeyYyeT MNpPUMEHEHME Mep
ANCUMMNIAMHAPHOW OTBETCTBEHHOCTMW.

BmecTe ¢ TeM 3anpoc KOHKYPCHOMO ynpaBnsAoLwero, oCyLecTBASALWEro B COOTBETCTBUN C MYHKTOM
1 ctatbn 129 3akoHa O 6GaHKpPOTCTBE MNOSIHOMOYUA PYKOBOAUTENS LOSMKHUKA, agpeCcoBaHHbIN
aflBOKaTy, KOTOPbIN HA MOMEHT MOCTYMNSIEHUS TaKOro 3anpoca OKasblBaeT HpuanNYecKyto NoMOLLb
OpraHu3auun-a4ormKHUKY, NO CyLLEeCTBY siBNseTcs obpalleHnem goBeputens K agsokaTty. [loatomy
B Cry4yae 3arnpoca KOHKYPCHbIM YNpaBrisloWMM [OOSMKHUKA KOMUA [OKYMEHTOB, COCTaBMSOLWNX
a[lBOKaTCKOE MpPOU3BOACTBO, crneagyeT UMETb B BMAY, YTO COCTaB aABOKAaTCKOro Mpou3BOACTBa
onpegensieTcs agBokaTOM CaMOCTOATENIbHO B COOTBETCTBMM C TpeboBaHMSIMKN 3aKOHOA4ATENbCTBA,
B ToM u4ucne Kopgekca npodeccroHanbHOWM 3TUKW afBokaTa, a Takke B COOTBETCTBUMU C
peLeHNAMM  YNONMHOMOYEHHbLIX OpPraHoOB afBOKaTCKOro camoynpaeneHus. B yacTtHocTu, psag
TpeboBaHM K BEOEHUI adBOKATCKOro nNpou3BoACTBa cogepxutcss B MeTtoguyeckmnx
pekoMmeHaaumsx dPegepanbHoM nanaTbl agBOKaATOB MO BEOEHWIO aABOKaATCKOro nMpou3BoAcTBa OT
21 vioHa 2010 roga (Mpotokon Ne 5) ¢ gononHeHusiMmn oT 28 ceHTabpsa 2016 roga (Mpotokon Ne



7) YKazaHHbIMA HOPMaTtMBHbIMKM aKTaMn W peleHnaMn He npegycMmatTpmnBaeTca npaBo
goBeputens Tpe6OBaTb npenocrtaBieHnAa BCero agBOKaTCKOro npoun3BoactBa WM KOHKPETHbIX
mMaTtepumanoB U3 Hero, He npuHaanexawmx OOBEPUTESHO. HaI'IpOTI/IB, aaBoKaTy npeanncbiBaeTCA
BE€CTM aABOKaTCKOe Mnpoun3BoaCcTBO OTAESIbHO OT MaTepuarioB U OAOKYMEHTOB, MNMpuHaanexawmnx
goBeputesnto, 4YTO nodpas3ymeBaeT MNpuHaaneXHOCTb aABOKaTCKOro nmnpou3BoAactBa WU ero
MaTepunanoB HenocpeacTBeHHO aaBoKaTy.

Takum o06pas3om, [OOKYMEHTbl, nepefaHHble [OOBepuTeNneM afBoKaTy B Mpouecce OKasaHus
topnuanYeckor NoMoLUM, noanexart nepefadye KOHKYPCHOMY ynpaensioLEeMY, B OTNINYME OT UHbIX
mMaTepuanoB afBOKaTCKOro NPOM3BOACTBA.

Kpome Toro, agBokaToM MpW HanmMYMU OCHOBaHWMA [OMkHA OblTb Hagnexawum obpasom
ncrnornHeHa 06513aHHOCTb MO  BO3BpALLEHWIO [AOKYMEHTOB W MpedoCTaBieHMo oTyeTa o
npoaenaHHoi paboTe, npegycMoTpeHHas NyHKToM 6 cTtatbu 10 Kogekca npodyeccuoHanbHow
aTukn apBokaTa. CogepaHue oTyeTa onpedenseTcs aABOKaTOM CaMOCTOSATENbHO C Y4eToM
KOHKPETHbIX OBCTOATENLCTB, B KOTOPbLIX OH NPeaoCTaBnAeTCs.

Bmecte ¢ Tem CoBeT cuntaet HeOBXOAUMbIM OTMETUTb, YTO apOUTPaKHbIMK YNpaBNALWMMNA B
HacToslLLlee BpeMsa aKTMBHO (POPMUPYETCHA NpPaKTMKa Mo OCnapuvBaHuIO corfnaweHui ob okasaHum
IOPUANYECKON MOMOLLN, 3aKITHOYEHHbLIX MEXAy OOBEPUTENAMU-AOIMKHUKAMW U UX agBoKaTtamu, C
NCNonb30BaHMEM MOMTHOMOYMI Mo obXxanoBaHuto caenok (n. 1 cT. 66, n. 4 ct. 83, n. 1 ¢1. 99, n. 3
cT. 129, n. 7 ct. 213.9 3akoHa o 6aHKpoTCTBE).

B aTton cBsa3m CoBeT NoAYEpPKMBAET, YTO MOIHOMOYMS apbUTpaKHOro (B TOM YMUCe KOHKYPCHOrO)
ynpaBnsawoLWwero He OOSMKHbI MCNOMb30BaTbCA AN MONyYeHUsl NpoueccyanbHOro npeMmyliecTsa
nepen agBoKaTOM Kak paBHOMPABHOW CTOPOHOM crnopa, B TOM 4MCie MNpu  paccMOTPEeHUu
apbuTpaxHbiM cyaom 060COGNEHHbLIX CMOPOB, NMPEeAMETOM KOTOPbIX SABMASKTCA corfnawieHns ob
oKasaHun topugudeckon nomoLun. MiHom noaxopn ABnsieTca HegonyCTUMbIM M ANCKPUMUHALNOHHBIM
MO OTHOLLEHUIO K aBOKaTy, NPOTUBOPEYNT NPUHLMIMY COCTA3aTENbHOCTN apbuTpa)KHOro npouecca,
npegnonararoLwemy B TOM 4ducre o6A3aHHOCTb KaX4oro nvua, yvyacTBylowlero B apobuTpakHoM
aene, gokasatb OOCTOATENbLCTBA, HA KOTOpble OHO ccbinaetcs (ctatbh 9 n 65 ApOGuTpaxkHoro
npoueccyanbHoro kogekca Poccuinckon degepaunn).



CoBeT paHee yxe obpawan BHMMaHWE Ha aHTUNPaBOBYK MPaKTUKY MOCAraTenbCTB Ha
BO3HarpakaeHne afBOKaTOB 3a OKa3aHHYK VMW opuanMyeckyto nomoulb. Tak, 27 ceHTsabps 2018
roga Coset ytBepaun ObpauweHne «O npobnemax, CBs3aHHbIX C OCrapvBaHMEM 3aKOHHOCTU U
0BOCHOBaAHHOCTM MOSlyYEHHOr0 aABOKaTaMuM BO3HArpaXX4eHUst 3a OKa3aHHYK  HopUaNYECKyHo
nomowb» (aanee — ObpailieHne). laHHoe Ob6palieHne 6o onybnmkoBaHo 4 oktabpsa 2018 ropa
Ha  odwuumanbHoM cante  AaBokaTtckonm  nanatel  ropogja  MockBbl o agpecy:
http://www.advokatymoscow.ru/october/2018.09.27 (%E2%84%969)%20Bankrotstvo%20i%20gonorar.pdf
, @ Takke HanpasneHo B PefepanbHyo nanaTty agBokatoB P® m B opraHbl 3akOHOLATeSIbHOW,

ncnonHutTenosHon n cygebHon snactu. B ykazaHHom Ob6paweHmnn CoBeT, B YaCTHOCTM, BbiCKasarn
06€eCcnoKkoeHHOCTb hopMmnpoBaHMEM B apOUTpaXKHbIX Cydax MPaKTUKW MO OCnapuBaHUIO TPETbUMMU
nMuamu cornaileHun ob okasaHUM PUONYECKON MOMOLLN, 3aKMIOYEHHbIX MexXay AOBepUTensiMu-
AOIMKHUKAMU M UX afBoKaTamMu, M B3bICKAHWIO MOSTYYEHHOro agBoOKaTaMu BO3HarpaXaeHust 3a
OKa3aHHYI0 puanMyeckyto noMmowb B Aenax o 6aHkporcTee. CoBeT yKkasan Ha Takue HeraTUBHbIE
nocrneacTBys  3akpennieHmst nogoOHOW NpaBOMPUMEHUTENBHOW MPaKTUKK, Kak  doakTudeckoe
NUWeHne rpaxaaH npaBa Ha noslyvyeHue KBanuuuUMpOBaHHON HOPULAMYECKON MOMOLUU, B TOM
yucne npu obpalleHnn 3a cyaebHOn 3aLUTON, CyLEeCTBEHHbIE 3KOHOMUYECKME MOTEepU U poCT
coumarnbHOW HanpPsXKEHHOCTH.

B Tom e ObpaweHnn CoBeT ykasan Ha HegoONyCTUMOCTb NIULLEHUST a4BOKAaTOB UX €ANHCTBEHHOIO
NCTOYHMKA OoXoaa OT npodeccnoHanbHOn AeaTenbHOCTU: «B cuny Hanmuusa nyGnmnyHo-npaBoBbIX
orpaHunyeHun (ct. 2, nn. 2 n. 2 ct. 17, n. 10 c1. 29, n. 9 c1. 31 ®enepanbHOro 3akoHa oT 31 mas
2002 ropa Ne 63-93 «O6 agBokaTckon OeATenbHOCTU U agBokaType B Poccuinckon depepaummy,
ct. 9 Kopekca npodgeccuoHanbHOM 3TUMKM agBokata, n. 10 4. 3 cT.346.12 HK PO®),
HenpeanpMHMMaTENbCKOrO  XapakTepa aaBOKaTCKOM  AeATEeNbHOCTWM, 3anpeTa  OKa3aHus
agBoKaTamMm opuanNdecKon NOMOLLUM BHE PaMOK 3TOW OeATENbHOCTU U BCTYNNEHMs B TPyAOBble
OTHOLLEHNS B Ka4yecTBe paboTHMKOB, NOflydaemoe afBOKaTOM BO3HarpaXgaeHue 3a OKa3blBaeMyro
IOPUANYECKYIO MOMOLb SBMSIETCA €OMHCTBEHHBIM MCTOYHMKOM CyLLECTBOBAHWA afBokKaTa Kak
rpaxgaHnHa W nNpPodEecCUoHanbHOro KOHCynbTaHTa B obnactm npaBa. COOTBETCTBEHHO,
CKrnagblBawoLlascss  NpaBOMNPUMEHUTENbHAA NpakTUka MO  B3bICKAHUIO  BO3HArpaxaeHus,
BbIN/IA4EHHOr0 aaBoKaTy 3a YXKe OKasaHHyl [O0BEPUTENHO-0aHKPOTY PUOMYECKYIO MNOMOLLb,
ABMSETCA NPAMbIM MOCAraTeNnbCTBOM Ha cBOb6oay agBokaTcKkon npodeccum U OCyLLECTBIEHME
a[iBOKaTypoWn cBOEeWN NpaBo3aLUTHON OEATESNTbHOCTUY.

[aHHas npuHUUnmuanbHasa no3nunAa CoseTa He yTpaTuiia akTyalibHOCTU, NOCKOJIbKY CUTyauuna He
M3MeHuInach K nydyemy, o 4HemMm CBMAaeTesNbCTByeT B TOM YUCIIE U o6pau_|,eH|/|e agBokaTta ...


http://www.advokatymoscow.ru/october/2018.09.27(%E2%84%969)%20Bankrotstvo%20i%20gonorar.pdf

C y4yeTtom atoro CoBeT nonaraet, 4To B TEX CrydasXx, Koraa U3 coaepXkaHus 3anpoca KOHKYPCHOro
ynpaenslowWero sIBHO crieqyeT HamMepeHue NOCneaHEero MHUUMUPOBATL paXkaaHCKO-NpaBoBOM
CMop C aflBOKaTOM B CBSI3M C OKasaHWeM UM HOPUANYECKON NOMOLLM OpPraHU3aLUMn-A40IDKHUKY, a He
Heo6XoOMMOCTb MONyYeHUss [OOKYMEHTOB, nNpuHagnexawmux [AOMKHUKY, HenpeaocTaBreHne
KOHKYPCHOMY YNpaeBnsitoLEMY CBEAEeHWUA U OOKYMEHTOB afBOKaTCKOro Mpou3BoACTBa MO TakoMy
3anpocy MOXeT pacLeHMBaTbCs Kak camo3aliuMTa afaBokaTOM CBOMX Npae (B TOM 4Yucne Ha
obecnedyeHne cocTs3aTenbHOCTN NPU PacCMOTPEHUM NPeAbSBIEHHbIX K HeMy TpeboBaHuii). Takue
[AEeNCTBMS afBoKaTa B OMUCbIBAEMOW CUTyauuuM He MOryT KBanuduumpoBaTbCs Kak COBepLUeHMue
AVCLMNIIMHAPHOIO NPOCTYIKa.

Mpw 3asiBNEHMN apbuTpaxkHbiM ynpaBnstowmm TpeboBaHuin 06 ocnapvBaHuM cOoenok, NpeamMmeTom
KOTOpPbIX SIBMSIETCA OKa3aHuWe aJBOKaTOM HOPUAMYECKOWM MOMOLLM, B TOM YWCIe MpU ocnapuBaHum
(pvHaHCOBbLIX oOnepauuii No NEepPeYNCEHNI0 AEHEXHbIX CPEACTB aaBoKaTy B COOTBETCTBUU C
cornaweHmem o6 oOKa3aHUM PUONYECKON MOMOLUM OOIMKHMKY, (aKTUYEeCKM WUMEET MECTO
rpa)kgaHCKO-NPaBOBOM CNOp MeXay aABOKaTOM M apbuTpaXkHbIM yNpaBrsitOLLMM.

CornacHo nyHkTy 4 crtatbm 6 Kopgekca npodheccumoHanbHoOM 3TMKM agBokata 6e3 cornacus
AOBepUTENs afBoKaT BNpase MCNOSb30BaTb COOOLLEHHbIE eMy JOBEpUTENEM CBeAeHNS B 06beme,
KOTOpbIN aABOKaT cuYMTaeT pa3yMHO HeobxoaumMbiM AN OOOCHOBaHUSA CBOEW NO3VUUK MNpu
PaCCMOTPEHUN TPaXKAAHCKOrO crnopa Mexay HUM 1 gosepuTenemM unm Ans CBOew 3awuTbl Mo
BO30Y>XAEHHOMY MPOTMB HEr0 AUCLMMIMHAPHOMY NPOU3BOLCTBY UMK YrONIOBHOMY A€Eny.

CnepnoBarenbHO, afBoKaT, B LIeNsAX 3aLuTbl CBOUX NPaB Npu 3asBNeHnn K Hemy Takux TpeGoBaHuit
M pacCMOTPEHUM UX CydOM, Bnpase 6e3 cornacus AoBepuTens npenoctaBuTb B Cyf cornaileHue
06 OKasaHWM PUONYECKON MOMOLUM W WHble CBeAeHWs, noaTBepXaawolme ¢akT okasaHus
lopuandeckort Momoly, B oObeme, KOTOpPbIM agBoKaT CcodTeT pasyMHO HeobXoauMMbIM AN
0obOCHOBaHMA CBOel MNOo3UUMM C Y4eTOM pacnpedeneHnss obs3aHHOCTEW MO [A0Ka3blBaHUIO,
yCTaHOBMEHHOTO NPOoLIeCCyanbHbIM 3aKOHOAATENbCTBOM.

Mpn aTOM agBoKaT [OMMKEH NpefoCTaBUTb MUHUMAanbHO HeobxoauMmbli 06beM MHGOPMaUMK,
COCTaBNAKLEN aBOKATCKYO TaliHy, UCKMOYasa Takue CBEAEHMWS, KOTOPbIE HE MMEIKOT OTHOLLEHUS K
3awmTe npaB U 06OCHOBaHUIO NO3NLMM MO BO3DYXOAEHHOMY B OTHOLUEHUW HEro rpak4aHCKOMY
(apbutpaxkHomy) geny.



B cuny nyHkta 4 ctatbm 6 Kopgekca npodpeccuoHanbHOW 3TUKM afBokata npegocTaBneHve
anBokaTtom cyny 6e3 cormacusa goBepuTens CBEAEHWN, coaepKalumx afBOKaTCKyl TarHy, npwu
yKa3aHHbIX 0OCTOATENbCTBaxX M C COONIOAEHMEM YKa3aHHbIX YCroBuin He OyaeT SaBNSATbCA
HapyweHnem TpeboBaHun 3akoHa 06 agBokaType n Kogekca npodeccuoHanbHOM aTUKN aaBokaTa
0 3aLMTe aaBOKaTCKON TalHbI.

3. [No TpeTbeMy, HeTBEPTOMY N NATOMY BOMpocam

Kak ykasaHo Bblwe, 3akoH 06 agBokaType u Kogekc npodeccuoHanbHOM 3TUKM afBokaTta
cogepxaTt 3anpeT a[dBoKaTy 3aHuMaTtb Mo  gerny nosuuuio, MPOTUBOMOSMOXHY  MO3ULUK
aoBepuTens; pasrnawartb 6e3 cornacus goBepuTens cBefeHusi, COOOLEeHHble MM afBoKaTy B
CBA3M C OKasaHmem emy puvanyeckon NOMOLLK, WU UCMONb30BaTb UX B CBOUX WHTepecax unn B
MHTepecax TPeTbUX NUL; OKa3blBaTb HOPUANYECKYHO MOMOLLb B YCNOBUAX KOH(PNMKTA UHTEPECOB
noseputenen.

JTiobasa npouenypa 6aHKpOTCTBA NPOMUCXOAUT B YCNOBUAX KOH(PNMKTA MHTEPECOB pPa3sHbIX CTOPOH
(Bellum omnium contra omnes — BorHa Bcex NpoTuB BCEX).

C MoMeHTa YyTBepXOEHUS CyaoM apOWUTpaxKHOro YnpaBnsOLWEro Yy MOCneaHero BO3HUKaeT
06513aHHOCTb MO BbISIBNEHUIO MPU3HAKOB MNpegHaMEPeHHOro unu ukTMBHOrO GaHKpoTCTBa, MO
BbISIBMIEHMIO MNOAO3PUTENbHbLIX CAENOK [OOIMKHMKA W WX OCNapvMBaHWIO, MO MPUBMEYEHUO K
cybGcmamapHO OTBETCTBEHHOCTM NULL, KOHTPONMPOBABLUMX OOSMKHMKA.

B npouecce okasaHusi topuamnyeckon nomowm OOLLECTBY B TeYeHUE ANUTENbHOTO BPEMEHWU A0
BbIHECEHUS peLLeHns apbuTpaHoro cyaa o npuaHaHum JormkHuka 6aHKpPOTOM afBOKaT C BbICOKOM
BEPOSITHOCTbIO 3aHMMan No3unUMio, He COOTBETCTBYIOLLYHO NO3MLMKN apOUTPaXXHOTO YNpaBnsoLLEro.
Kpome Toro, agBokaTy MOIMNN CTaTb U3BECTHbI TakMe CBEAEHUsI O B3aUMOOTHoLLeHusx O6LecTsa v
KOHTponupytowmx OBLEecTBO NnL, a Takke 0 B3auMooTHoLleHusx ObLecTBa 1 ero KOHTpareHToB
(HbIHELLUHNX KPEAUTOPOB), KOTOpble apbUTPaKHbIA YNPaBRSOWNA MOXET MWCNofb3oBaTh Ans
OCYLLECTBIEHMSI CBOMX MOSIHOMOYMI MO OCMAapUBaHUIO CAENOK U MHULMMPOBAHUIO MPUBIEYEHMS
KOHTPONUPYOLWMX NULL K cyGCcManapHON OTBETCTBEHHOCTM.



B cnyyae npopomkeHus okasaHus aJBOKaTOM HOPUAMYECKOW MOMOLLM OPraHn3aumn-AOIDKHUKY
nocne HasHa4yeHUsi KOHKYPCHOrO YMpaBMsilOLEro, paBHO Kak M B Cry4Yae MPUHSATUS aaBoOKaToM,
OKasblBalOWWUM UMM paHee OKasblBaBLUMM OPUONYECKY0 MNOMOLb OpraHn3auun-gormkHUKY,
NOPYyYEeHUs] Ha OKasaHWe HPUANYECKOM MOMOLLM CaMOMY KOHKYPCHOMY YnpaensioweMy, agsokat
OyneT OencTBOBaTb B YCMOBUSIX HaNMuMs KOHQUKTA MHTEPECOB, YTO HegonycTtumo. B cesasu ¢
3TMM afBoKaTy crie4yeT BO3[AepXaTbCs OT MPUHATUS MOPYYEHMSI HA OKasaHue HpPUaUYeCcKon
MOMOLUM KOHKYPCHOMY YynpaBsnsitowemy [orkHMKa, a Takke OT MPOAOSPKEHMS OKa3aHUs
lopuanYeckor MOMOLUM CaMOW  OpraHM3auun-OOSKHMKY MOCNe  Has3HayeHUst  KOHKYPCHOrO
ynpaensioLwero.

B cnyyae npuHATMA apBokaTOM, OKasbiBalWMM (OKa3blBaBLUMM) HOPUAMYECKYID MNOMOLLb
OpraHu3auun-a4omKHUKY, NOPYYEeHWa OT Nuu, y4yacTBylWMX B Aerie 0 6aHKpOTCTBE TOro e
AOSDKHUKA Mnn B apbuTpaxkHoM npouecce no 3ToMy Aery, Takke BbICOKa BEPOATHOCTb Hanuuus
KOH(NMKTA MHTEPECOB C YYETOM MO3MLMM, KOTOPYI 3aHMMan aaBokaT B gene o BGaHKpoTcTBe
OOIMKHUKA, a TaKkKe HapyWeHUs MHbIX NPUBEAEHHBLIX Bblle TpeboBaHW MNPOdECCUOHaNbHOM
3TUKK. B cBA3M C 9TMM agBoKaTy crnegyeT CaMOCTOATENBHO, C YY4ETOM KOHKPETHbLIX OBCTOSATENBCTB,
NpyHMMaTh pelleHMe O BO3MOXHOCTU MNPUHATUS NOAOOHbIX MOpyYeHMr, BO BCEX Cry4vasix
obecneuynBas HEYKOCHUTENbHOE cobnogeHne npuBeaeHHbIX BblLLIE TpeboBaHui
npodeccnoHanbHon 3TukM. HapylweHme atnx TpeboBaHum, COBepLUEHHOE aABOKATOM YMbILLIEHHO
nUnun nNo rpyborn HEOCTOPOXKHOCTU, ABNISIETCA OCHOBaHWEM ANSA NPUBIIEYEHNS ero K AUCUUNIIMHAPHOM
OTBETCTBEHHOCTMW.



