MeToaunveckue pekomeHgauuu ans
npeacTaBUTENs aaBOKATCKOW nanaThbl Npu
npon3BoAcTBe 00bICKa, OCMOTPa U BbIEMKU B
OTHOLLEeHUU agBoKaTa

MpoTokon Ne 2
Y1BepxaeHsbl peweHnem Coseta OINA PO

YacTtb 1 cT. 450.1 YTK P® npegycmatpmuBaeT obs3aTenbHOE NpucyTCTBUE «obecnevmBaroLero
HEeNPUKOCHOBEHHOCTb NPeaMETOB U CBeEeHWU, COCTaBNALLNX aABOKATCKYO TanHy, YfieHa coBeTa
afBokaTckoun nanatbl cybbekta Poccuinckon ®egepaumm, Ha TeppUTOPUM KOTOPOro NPOM3BOAATCS
YyKa3aHHble CrieiCTBEHHbIE AENCTBUSA, NN UHOTO NpeAcTaBUTENS, YNONTHOMOYEHHOIO NPe3ngeHTOM
9TOM aABOKATCKOW nanaTbl» Npu Npon3BoacTee obbiCka, OCMOTPa U BbIEMKM B OTHOLLEHUM
afBokaTta (B TOM YMcne B XUNbIX U CAY>XEOHbIX NOMELLEeHUAX, UCMOoSb3yeMbIX UM A5
OCYLLECTBNEHNSA aABOKATCKON AeATENIbHOCTN).

MpaBoBasi npupoga ctatyca He3aBMCUMMOro HabngaTens oT agBoKaTCKoro coobLuecTsa npu
NPOM3BOACTBE NOUCKOBbLIX CIEACTBEHHbIX AEACTBMIA B OTHOLLEHMM afBOKaTa OCHOBLIBAETCA Ha
nosuumsix EBponernickoro cyaa no npaesam Yyenoseka. B camom obwem Buae ECIMNY tpebyeT, 4Tobb!
npv Npom3BoACTBe 0bbICKa cyLecTBOBas «3(EKTUBHBLIN U BCECTOPOHHUIN KOHTPOIb 3a
cobntogeHnem pamok nponssoanmblx obbickoB» (IMoctaHoBneHne ECIMY ot 9 gekabpsa 2004 r. no
peny «Ban Poccem npotue benbrum» (Van Rossem v. Belgium), xxano6a Ne 41872/98).
MprmeHnTEeNbHO K 00bICKY B agBOKaTCKMX nomelleHnax ECIMY ykasbiBan, YTo OH «4OMMKEH ObliTb
npegMeTom ocobeHHOo TwarenbHoro koHTponsay (MoctaHoenexHne ECIMY ot 13 Hos6ps 2003 r. no
aeny «dnmxkn n gpyrne npotus Typummy (Elci and Others v. Turkey), xano6a Ne 23145/93 n Ne
25091/94). MNpwn aTom obs3aTeNbHLIM CNOCO60M NpoBeaeHNsa 0bbiCka B afBOKATCKOM KOHTOPE
AOIMKHO ObITb «NPUCYTCTBME HE3aBUCMMOro Habngatens, obecnevmBaroLero
HEMNPMKOCHOBEHHOCTb NPeAMETOB, OTHOCALLMXCA K NpodyeccnoHanbHon TanHey (MloctaHoBneHne
ECIY ot 9 anpens 2009 r. no geny «KonecHn4yeHko npotue Poccuinckon degepaumm»
(Kolesnichenko v. Russia), xxano6a Ne 19856/04). B atom e noctaHosneHun ECINY ykasan, 4to
BO BpeMsi 00bIiCka Yy aABoKaTa AOSPKHbI UMETb MECTO «rapaHTum NpOTMB BMeLlaTenbCTBa B
npodeccnoHarnbHble CEKPETLI, HAaNpUMep, Takue Kak 3anpeT U3bATUS JOKYMEHTOB, 3aLULEHHbIX
a[IBOKaTCKOW TaHOW, Unn Haa3op 3a 0ObICKOM CO CTOPOHbI HE3aBMCUMOro HabngaTens,
CcnocoBHOro onpeaennTb, HE3aBUCUMO OT CIeACTBEHHOW Bpuragpbl, Kakne OKYMEHTbI



0XBaTbIBAKOTCS HOPUANYECKON NpodeccMoHansHon npmusunerven. <...> Kpome Toro, 4to Kacaetcs
9NEKTPOHHbIX JaHHbIX, COAEPXaBLUMXCS B KOMMbIOTEPAX 3adABUTENS, U3BbATLIX CriefoBaTenemM Bo
BpeMs obbicka, No-BUANMOMY, HE MPUMEHSANAack npoueaypa oTcemBaHns» (CM. Takxke:
MoctaHoBneHue ECIMY o1 27 ceHTsa6ps 2005 r. no geny «CannuHeH n gpyrne npotme
®duHnaHamm» (Sallinen and Others v. Finland), xxano6a Ne 50882/99 n PeweHune EBponeickoro
cypa no geny «Tamocuec npotns CoegnHeHHoro Koponesctea» (Tamosius v. United Kingdom),
xanoba Ne 62002/00; MoctaHoBneHne ECIMY ot 22 masa 2008 r. no aeny «Mnua CtecaHoB npoTmB
Bonrapum» (lliya Stefanov v. Bulgaria)).

KoHcTutyumoHHbin Cyg Poccuinckon depepaumm B NoctaHoBneHumn ot 17 aekabps 2015 r. Ne 33-I1
«lMo geny o npoBepke KOHCTUTYLMOHHOCTU NYHKTa 7 YacTn BTOPOW cTaTbM 29, YacTn YeTBEpPTOM
ctatbu 165 n yactn nepson ctatbn 182 YronoBHo-npoLeccyanbHOro kogekca Poccuickon
depepaumm B €Bs3M € xanobou rpaxgaH A.B. bansHa, M.C. [13t00bl 1 Apyrux» oTMETUA, YTO
«uccrnegoBaHnio opraHaMim, OCyLLECTBASIOLWMMUM YrONIOBHOE NpecneaoBaHne, U NpUHyaAnTeSIbHOMY
N3bATUIO B XOA4e 0ObICKa HE Moanexart Takme maTepuarnbl agBokaTCKOro NpoM3BOACTBa B
OTHOLLUEHUM JOBEPUTENS afBoKaTa, KOTopble coaepXaT CBeAeHWs, He BbIXOAsLWwme 3a pamMKu
OKasaHusi CobCcTBEHHO NPodheccMoHanbLHON KPUANYECKON NOMOLLM KaK Mo YrofiloBHOMY Aeny, B
KOTOPOM aaBOKaT sIBMSETCA 3aLUTHUKOM, TaK U NO KaKMM-NnMBOo Apyrum genam, Haxogsawmumcs B
Nnpoun3BOACTBE aABoKaTta, T.e. MaTtepuarnbl, He CBs3aHHbIE HEMOCPEACTBEHHO C HApPYLLUEHNAMM CO
CTOPOHbI KaK aBoKaTa, TaK 1 ero JOBEpPUTENSs, COBEPLLUEHHbIMU B X04€e NPOM3BOACTBA N0 JaHHOMY
Aeny, KoTopble MMET YrofIOBHO-NPOTUBOMNPAaBHbLIN XapakTep, NMMbo ¢ ApyrmmMmu NpecTynneHnamu,
COBEpPLUEHHBIMW TPETBUMU NNLAMU, TMOO COCTOAT B XPaHEHUM OpyAuiA NPECTYNEHNa unm
npeamMeToB, KOTOpble 3anpeLleHbl K obpaLLeHnto nnm obopoT KOTOPbIX OrpaHUYeH Ha OCHOBAHUM
3aKoHay.

N3noxeHHble Bbille NpaBoBble NO3MLMN NO3BONSOT ONpeaenTb NPaBoOBOWN CTaTyc NpeacTaBUTENs
afBoOKaTCKOWM nanaTtbl Npy NPON3BOACTBE CreACTBEHHbIX AeNcTBUIA (0DObiCcKa, BbIEMKN, OCMOTpPa) B
OTHOLLEHNM afiBOKaTa N KOHKPETU3NPOBATb ero noriHomouus. MNMpeacraBuTenb aBOKaATCKOM
nanaTbl B X04€e NPOV3BOACTBA CNEeACTBEHHbIX AEUCTBUIN (0ObicKa, BbIEMKM, OCMOTPA) B OTHOLLEHUN
afBoKaTa BrnpaBe:

(1) 3HAKOMUTLCHA C NOCTAHOBMEHNEM Cya O NPOBEAEHUN B XWUMbIX U CNY>KEOHbIX MOMELLEHUSIX,
NCNONb3yeMbIX aABOKaTOM ANsl OCYLLECTBIEHUS alBOKATCKON AESATENBHOCTU, 06bIiCKa, OCMOTpa U
BblIEMKW, @ TAKXKE CHUMATb C HErO KOMUN CBOUMW TEXHUYECKMMU cpeacTBamMmn UK BbINUCbIBATb
HeobXxoaumble cBeaeHusi. HenpegocTtaBneHne 3Toro NONHOMOYMS NUWAeT BO3MOXHOCTb
npeacTaBUTENs aaBOKaTCKOM NanaTbl onpeaennTb KOHKPETHbIA 06beKT 0bbicka (BbIEMKM,
OCMOTpa) 1 faHHble, CryXallnue OCHOBaHWEM 11 ero NPoBeAeHNs!, C TeM, YTOObI 0ObICK He
NPUBOAMUI K NONYyYeHN0 MHPOPMALIMK O TEX JOBEPUTENSIX, KOTOPbIE HE UMEKT
HEeNnoCcpeACTBEHHOrO OTHOLLEHWSI K YroroBHOMY Aeny. bes 03HakoMneHusi ¢ COOTBETCTBYHOLLMM
NOCTaHOBMIEHMEM CyAa NpeacTaBUTENb aflBOKATCKON NanaTbl HE CMOXET peann3oBaTb OCHOBHYHO
hyHKUMIO yYacTms B crieACTBEHHOM AENCTBMM — 06ecneynTb HENPUKOCHOBEHHOCTL CBEAEHWM,
OTHOCSAILLIMXCS K NPOdECCUMOHAaNbHON TallHe U He YKa3aHHbIX B Pe30/II0TUBHOM YacTy



NoCTaHOBJ1EHNA Cyda B Ka4eCTBE€ MCKOMbIX NMpegmMeToB, JOKYMEHTOB;

(2) npyHOCUTL CBOM BO3paKeHUs Ha AENCTBUS cneaoBaTens kak B Xxofe Npon3BoacTea
CneacTBEHHbIX AencTBUin (0ObICKa, BbIEMKM, OCMOTPA), Tak U N0 ero OKOH4YaHWM B NPOTOKOMEe
cnenctBeHHbIX gencteun. YINK PO gonyckaeT npuMeHeHne HOpM Mo aHanorum 3akoHa. Yactb 3 cT.
243 YTIK P® nossonset noboMy y4yacTHUKY cyaebHoro pasbupatenbctsa NPUHOCUTL CBOU
BO3paXkeHusi NpOTUB AENCTBUN NpeacenaTenbCcTBytowero. HeT HMKakmx OCHOBaHUW ANs NULEeHUs
npaBa y4aCTHUKOB Ce4CTBEHHOIo 4ENCTBUSA, B TOM YMcCne NpeacTaBuTensd aaBoKaTCKON nanaTsbl,
BO3paxaTb NPOTMB AENCTBUI crnefoBaTens Ha CTaaun npeaBapuTenbHOro paccneaoBaHus.
OcobeHHOo B cutyaumm, korga 4obpocoBeCTHO AENCTBYOLWMIA aaBokaT 4OOPOBONBHO Bbligan NnpsiMo
yKa3aHHble N KOHKPETU3MPOBaHHbIE B peLleHnn cyfa 0bbekTbl, coaep)KaHne KOTopbiX He
COCTaBnsIET afBOKATCKYIO TalHy, YTO UCKNOYaeT He0BXOANMOCTb UX NOUCKa, B TOM YMCne B
MaTepuanax agBoKaTCKOro NpoM3BOACTBA, a Y cnegosatensd — 06 bekTUBHO OTNanyM OCHOBaHUSA
noncka ykasaHHbIX B cyaebHom peweHnn obbektoB. OgHako, HECMOTPS Ha 3TO, criegoBaTtenb
NPVHAN peLleHne 0 NPpoAO0IPKEHNN NPON3BOACTBA 0ObICKa (BbIEMKW);

(3) obwiaTbeca ¢ agBOKaTOM, B XXUITOM UK CIYy>K€OHOM NOMELLLEHNN KOTOPOro NPOM3BOAUTCS OObICK,
BbleMKa, OCMOTp B LIeNsX onpeaeneHns 3almuaemMblX aaBoOKaTCKON TanHOW NpeaMeToB 1
AOKYMEHTOB M HeaonyLleHns ux pasrnawenuns. MNpaBo cnegoBaTens 3anpeTuTb nvuam,
NPUCYTCTBYIOLLMM B MeCTe, rae NponsBoamTcsa 00biCk, 00WaTbCca Apyr ¢ ApYroMm Uim MHbIMU
nuuamm 0o OKoHYaHus obbicka (4. 8 cT. 182 YIK P®) He MoxeT pacnpocTpaHAaTbCS Ha
npeacTaBUTeENsa aaBOKATCKON nanaTbl U aaBoOKaTa, NMOCKOMbKY OrpaHMYnT nNpoueccyarnbHble
BO3MOXXHOCTU peanu3oBaTtb PYHKLMIO y4acTusa B Crie4CTBEHHOM AeNCTBUMN — 06ecneymnTb
HENPUKOCHOBEHHOCTb CBEAEHMI, COCTaBNAIOLMNX afBOKATCKYIO TanHy;

(4) 3HaKOMUTbCS C NpeamMeTamu, JOKYMEHTaMWN N CBEOEHUAMM, KOTOPbIE MOTYT CcoaepXaTb
a[lBOKaTCKYO TalHy, 4O TOro Kak criegoBaTenb 03HaKOMUTCS C HUMMU, C LENblo OTCEMBAHUS SIBHO
He OTHOCUMBbIX K NpeamMeTy obbicka (BblIEMKKW, OCMOTPY) 1 obecneyeHuns KoHPULEHUNANbHOCTH
CBEAEHWNIN, COCTaBAIOLLMX afBOKATCKYI0 TalHy, a Takke BbiCKa3biBaTb NO3MLMIO NO BOMPOCY O
BO3MOXXHOCTU UINN HEBO3MOXKHOCTU UX U3BbATUSA. DTO XKe KacaeTCHd U U3bATUSA CBEAEHUN,
HaXOASALLNXCA Ha ANEKTPOHHbIX HocuTensax. Kak ykasan KoHcTuTyumoHHbin Cyg Poccuiickomn
®epepaumm B NoctaHoBneHun ot 17 aekabps 2015 r. «koHKpeTM3aumna cyaom npegmeTta obbicka
(oTbickKnBaemoro obvekTa) npegonpeaenseTr HeaonyCTUMOCTb U3bATUS criegoBaTenem
aBOKaTCKMX NMPOMN3BOLCTB B LLENOM, NPUMMEHEHNS BUAEO-, POTO- U MHOW (DUKCALMN OAaHHbIX
npocMmaTpuBaeMblX MaTepranos agBoKaTCKMX NPOU3BOACTB, a Takke HeJOMYyCTUMOCTb U3yYeHuUs
(a Tem Bonee ornalleHns) COOEPXKMMOro AOKYMEHTOB, MMEILLNX PEKBM3UTbI CO30aHUSA aaBOKaTOM
n (Mnun) agBokaTCKMM 06pPa30BaHMEM N HE BKIMKOYEHHbIX CYyA0M, CAHKLMOHMPOBaBLUMM OObICK, B
4ncno o6BHLEKTOB AAHHOrO CrieaAcTBEHHOro aencteusy. Nockonbky KC PO npsimo ykasan Ha
HegonyCTUMOCTb U3YYeHUs cregoBaTenemM CoaepPKMMOro AOKyMEHTa, He ABNSAOLErocs
npegMeTom obbicka (BblIEMKM, OCMOTPA), a PyHKLMS NpeacTaBUTENst aaBOKaTCKOW nanarthbl
3aknoyaeTtca B obecrneyeHmm HENPUKOCHOBEHHOCTM NPeaMETOB U JOKYMEHTOB, COCTaBNSAIOLLMNX
a[lIBOKaTCKYO TalHy, KOTOPYK HEBO3MOXHO peanu3oBaTb 6€3 n3yyeHust JOKyMeHTa, TO



npencraBuTeslb agBoKaTCKOW nanaTbl AOSMKEeH obnagaTb npaBoM MNMPUOPUTETHOIro O3HaKOMI1EeHUA C
OOKYMEHTOM ON14 onpeaerieHna — ABndaeTcd OH npeaMeTom obbicka (BbIeMKI/I, OCMOTpa) nnn Het. B
CBOIO o4epenb npencraBuUTEsb agBoKaTCKoW nanaTbl 00s13aH onpenenntb OTHOCUMOCTb
M3y4HEeHHOro OKyMeHTa K npeameTty obbicka (BbIeMKVI, OCMOTpa) 7 COO6LL|,I/ITb O CBOEM peLleHnn
criegoBaTternto,

(5) 3HAaKOMUTLCH C NPOTOKONIOM CreACTBEHHOIro AEUCTBUSI U MPUHOCUTBL HA HEro CBOW 3aMeYaHus.
MockonbKy NpeAcTaBUTENb aABOKATCKOM Nanatbl 06513aH NpUCyTCTBOBATbL NPW NPOU3BOACTBE
CneacTBEHHbIX EeNCTBUA B OTHOLLEHWMM aBOKaTa, TO OH Kak y4aCTHUK CreACTBEHHOIo AENCTBUS,
[0mKeH ObITb BHECEH B MPOTOKOS M, COOTBETCTBEHHO, AOMMKEH 06nagaTh NpaBoM Ha
03HaKOMJIEHNE C NPOTOKONOM CreACTBEHHbIX AENCTBUN, NPUHOCUTL HA HEFO CBOM 3aMeYaHus Kak B
4acTu HECOOTBETCTBUSA CBEAEHMI pearnbHO NPOU3oLLIEALLNM COObITUAM, Tak U B YacTu oukcauum
[AEeNCTBMI criefoBaTensl, KOTopble HAPYLUUM aABOKATCKYHO TalHy, SBNSANUCL HE3AKOHHLIMU U T.M.;

(6) obxxanoBaTb AencTeus (6e3nencTeme) N peLleHns cregoBaTens, KOTopble OrpaHnYmUnn Nnu
caernann HeBO3MOXHbBIM peanunsauuio npeacraBuTenem aBOKaTCKOM nanaTbl CBOMX PYHKLMI MO
obecneyeHnto HENPUKOCHOBEHHOCTN NPEaMETOB U JOKYMEHTOB, COCTaBMAIOLWMNX aABOKaTCKYHO
TarHy, a TaKkke B CnyYasx, Koraa B HapyLleHue 3akoHogaTenbHoro 3anpeta (4. 2 cT. 450.1 YTK
P®) cnegoBaTens gonyctun Bugeo-, QoTo- 1 UHY hukcaumo matepmanoB agBoKaTCKUX
NPOM3BOACTB B TOW MX YaCTK, KOTOpas COCTaBNSET afBOKATCKYIO TanHy.



