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Pa3bacHeHue

O pencTBUSAIX B CITOXXHOMW 3TUYECKOMN CUTyaLUm
no o6paweHnIo agBokKaTa ...

I. MpeameT ob6paweHusn

B CoseTt AagBokaTckon nanatbl ropoga Mockebl noctynuno obpalleHne agsokaTta ... ¢ npocbbon o
fade emMy pasbacHeHus B nopsake nyHkta 4 crtatbm 4 Kogekca npodyecCUOHanbHOM 3TUKK
agBokaTa. B ykasaHHOM obpalleHun agBokaT ... cOObLWus, YTO ... OH 3akKno4yun ¢ ... (ganee —
O6wecTtBo nnun LOmkHKK) cornaweHne o6 okasaHUW HpPUONYECKOM MOMOLLM, COrfTaCHO KOTOPOMY
AnuTenbHoe BpeMsi npeactaenan nHtepeckl Obwectsa B gene o ero 6aHkpotcTtee (geno Ne ...). ...



ApbuTtpaxHbim cygom ... ObuwecTtBo NpusHaHO GaHKPOTOM, U B OTHOWeEHUM [osmkHMKa BBeAeHa
npoueaypa KOHKYPCHOro MNpou3BOACTBA. ... aABOKATOM ... Oblfl MOMyyYeH 3anpoc KOHKYPCHOro
ynpasnsawowero JomkHuka B nopsgke ctatbn 20.3 defepanbHOro 3akoHa oT 26 okTabps 2002
roga Ne 127-03 «O HecocTosiTenbHOCTM (BaHkpoTcTBe)» (ganee — 3akoH O 6GaHKpPOTCTBE) C
TpeboBaHnemM npeacTaBUTb KOMMM BCEX MaTepuarnoB afBOKAaTCKOro MpPOM3BOACTBA MO BCEM
nopyvyeHmam OOwecTtBa M MUCbMEHHbLIN OTYET 0O MWCMNOMHEHWMM YyKa3aHHbIX MOPYYEHUN U
B3aMMOAEWNCTBUM C JOBEPUTENEM HA NPOTSHKEHMM NATU NeT. Ha ykasaHHbIN 3anpoC KOHKYPCHOro
ynpaBnsAwoLWEro aaBokaTt ... OTBETUN OTKA30M CO CChISIKOM Ha HEBO3MOXHOCTb NMpeaocTaBreHns
CBEAEHWNIN, COCTaBNAOLNX afBOKATCKY0 TariHy, B CUIy MMMNEPATMBHbIX 3anpeToB, YCTAHOBNEHHbIX
depepanbHbiM 3akoHoM oT 31 mas 2002 roga Ne 63-03 «O6 agBokaTckon AeATENbHOCTU U
agBokatype B Poccunckon Pepepaummn» (ganee — 3akoH 006 agBokaType). KOHKYpCHbIN
ynpasnsawowunin JomkHnka obpatunca B ApOuTpaxHbin cyq ... ¢ 3asBneHMeM o6 uctpeboBaHum
AokasaTenbCTB Yy ajBokaTta ... M YyCTaHoBneHun cygebHonm Heyctomkn. Konusa 3assneHus o6
nctpeboBaHnn [JokasaTtenbCTB B afgpec ajBokata ... KOHKYPCHbIM  yNpaBfsoWMM  He
Hanpaenanacb. TeM He MeHee afBoKaT ... yBeaOMUN ApOUTPaXKHbIA CyA ... O HanU4YUKU y Hero
ctatyca ajBokata, a Takke O TOM, YTO BCe CBeAEHUS U [OOKYMEHTbl, MMelLMeca y Hero,
3aluLLEeHbl aABOKATCKOW TanHOW N He MOryT ObiTb NcTpeboBaHbl CyqoM B cuny nyHkTa 3 ctatbun 18
3akoHa 06 agBokaType.

B cBs3n ¢ npuBeaeHHbIMU Bblle (hakTamu agBokart ... obpatunca B CoBeT AaBOKaTCKOW nanarthbl
ropoga MockBbl C Npocbb0M AaTh pPasbsACHEHUA O OENUCTBUSX B CIOXHOW 3TUYECKOW CUTyauumn no
cnegyoLwmnm Bonpocam:

1. «B cnyyae yposnetBopeHua ApbuUTpaxHbIM CyAOM ... 3asBMEHUS KOHKYPCHOro
ynpasnswowero ... o6 ucrtpeboBaHuM y agBokata ... U ycTaHOBNEeHUU cynebHon HeyCcTOMKWM 3a
3a[epXXKy B NpefoCTaBneHnn CBEAEHUA N OOKYMEHTOB, LOMMKEH NN S OCMOPUTbL Takon CcyaebHbIN
aKT U He WCNOSHATb ero A0 NPOBEpKU BblWecToAwmuMn cygamn? locne npoxoXaeHuUsi Kakow
cynebHon WHCTaHumMmM obXanoBaHuMs Takoro onpegeneHna 9 gosmmkeH ©Oyay npenocTtaBuTb
KOHKYPCHOMY YNpaBristoLeMy ... ykazaHHble B HEM JOKYMEHTbI U CBeAEeHUA?

2. B cnyyae obpalleHnsi kKo MHE KOHKYPCHbIM YNPaBRsOWMUM ... OT MMEHU ... OOJDKEH NN 4
NPefoCTaBUTb eMY AOKYMEHTbI M CBEAEHUSA, OTHOCALLMECS K OKa3aHMO MHOW KBanMULMpOBaHHOM
topuanyeckon nomowm ...? Ecnn ga, 10 B kKakom obbeme, (Hanpumep, MOXET N OH 3anpocuUTb
KOMWUI0O BCEro afBOKaTCKOro MpPOu3BOACTBA M MOAPOOGHbLI OTYET O BCEN MOEen OeATenbHOCTU 3a
npakTudeckn 5 net)? Mory nu 9 ycTaHOBUTb NnaTy 3a NpeaocTaBrieHne Takon MHgopmaumm, Tak
Kak, NPUHMMas BO BHMMaHWe okKasaHue KBanuuuuMpoBaHHOM NMOMOLLM HA MPOTSHKEHMM noutn 5



J1eT B 3Ha4YuUTesibHOM Kormn4yecTtBe Cy,El,e6HbIX 3acefiaHun 1M gen, NoarotoBka nakeTta OOKYMEHTOB
n/vnun otyeTa MOXeT 3aHATb npoaornKnTesibHoe BpeMﬂ?

3. B cnyyae O6anJ,eHI/1$I KO MHE€ KOHKYPCHOro yrnpasndwowero ... 3a lOpI/I,D,I/I‘-IGCKOVI noOMOLbKO OT
MMEHN ... MOTy JIn 4 NPUHATb MNOpydYeHMe Ha OKa3aHue ... KBaﬂMCt)MLlMpOBaHHOVI mpm,qwquKon
noMoLLNn, B HaCTHOCTU:

— MO NpeacTaBfeHNo UHTEPECOB ... B paMkax 060cob6neHHbIX cnopoB no aeny o 6aHkpoTcTBe Ne
..., B TOM Yncne o NpvBrevyeHn Kk cybecmanapHon oTBETCTBEHHOCTU KOHTPONMMPYIOLWNX MWL ...;

— MO NPEACTaB/IEHNIO UHTEPECOB ... B paMKax MHbIX cyaebHbIX Aen, B TOM Yicie B paMkax gern, B
KOTOPbIX S1 paHee y4acTBOBas, HO C MHbIMU yKkaszaHusiMu [JoBepuTenst OTHOCUTENBHO NPMPOoabl U
XapakTepa B3auMOOTHOLLEHMWI CTOPOH?

4, B cnyyae O6paLLl,eHl/1$| KO MHEe KOHKYPCHOro yrnpasndrowero ... 3a I'OpM,EI,VI‘-IeCKOﬁ NnOMOLLbIKO OT
cBoero uMeHm mMory nm 4 TMpUHATbL nNopyyYeHne Ha OKalaHne emy KBaﬂM(bMLlMpOBaHHOVI
lOpI/l}J,I/I‘-IeCKOIZ nomMoLlin, B 4HaCTHOCTW NO nNpeactaBiieHUo ero MHTepecoB B paMKax Cyﬂ,e6HbIX aen s
CBA3N C ocyllecTBlieHnemM nm obsi3aHHOCTEN KOHKYPCHOrO ynpasndouero .2

5. B cnyyae obpalieHnss KO MHe nuu, ydacTBywwMX B agene o OaHKpOTCTBE ... uUnuM B
apbutpaxxHoM npouecce no aToMy Aeny, 3a PUOUYECKONn MNOMOLLLI0 MO AaHHOMY feny o
GaHKpOTCTBE MMM MO UHBIM AernaM C ydacTUeM ... MOry M S NPUHATb Takme nopydeHns? OT Koro
M3 Nuu, yyYacTByOLWMX B Aene o GaHKpOTCTBE ... UM B apOMTpaXKHOM npolecce no aToMy geny
(KOHKYPCHbIX KpeauTOpOB, KPEAUTOPOB MO TEKyLMM nrnaTexam, KpeauTopoB, KOTOPbIM Obino
OTKa3aHO BO BK/KOYEHUMM WUX TpeboBaHMM B peecTp TpeboBaHun KpeanTopos, ObIBLUMX
apbuTpaKHbIX YyNpaBnsalWMUX ..., ObIBLUMX €AMHOMMWYHBLIX WCMOMHUTENbHbLIX OpPraHoB WMu
KOHTPONMMpYOWMX 51y ...), S He WMel npaBa MpuMHMMAaTb MOPYYEHUs Ha oOkKasaHue
KBanMuLMpOBaHHOW OpUANYECKOM MOMOLLM B paMKaX BblLLEYKa3aHHbIX 4en?»

Il. Hopmbl gencTByOLEro 3aKkoHoAaTeNbLCTBa U TpeboBaHUA NpocecCUoHanbLHON 3TUKM, a
Takke npaBoBble no3vuun KoHctutyumoHHoro Cypna Poccumckon dDepepauyun,
OTHOCSILMECA K NpeaMeTy obpalleHus



B cooTtBeTcTBMM CcO cTatbenm 66 ApbutpaxHoro npoueccyanbHoro kogekca Poccuinckon
depepaummn (ganee — AlNK PO®): gokasatenbCtBa NpeactaBndaAlTCs fvuamu, y4acTBYHOLMMAU B
aene (4actb 1); apbutpaxHbll cyg BnpaBe MNpeanokuTb nuuam, ydacTBylowWWM B gene,
npeacTaBUTb AONOSHUTENbHbIE AOKa3aTenbCTBa, HeobxoaMMble AN BbISCHEHUS 0O6CTOATENLCTB,
UMELNX 3Ha4YeHne ANd NpaBUMIbHOMO PacCMOTPEHUs Aena W MPUHATUA  3aKOHHOMo U
obocHOBaHHOro cyaebHoro akta Ao Hayana cygebHoro 3acegaHus wnm B npegenax Cpoka,
YCT@HOBIIEHHOIO CyaoM (4acTb 2); Nnvuo, ydacTBYylOLLEE B OeNne N He MMmerwee BO3MOXHOCTU
CaMOCTOATENbHO NMOMy4YnTb HeobxoaMmoe AoKasaTenbCTBO OT LA, Y KOTOPOro OHO HaxoauTcs,
BNpaBe obOpatutbCa B apbuTpaxHbil Ccya C xogaTanctBom 06 wuctpeboBaHuUM OaHHOro
AokasatenbctBa. B xopaTtanctBe A0fmMKHO ObiTb 0003HA4YeHO [OKa3aTenbCTBO, yKas3aHo, Kakue
obcToATenbCTBa, MUMeWLWMe 3HadYeHne [Onsa  gena, MoryT  ObiTb  YCTaHOBMEHbI  3TUM
AOKa3aTenbCTBOM, yKasaHbl MPUYMHbI, MPENATCTBYIOLIME MOMYYEHUIO OOKa3aTenbCTBa, U MecTo
ero HaxoxgeHusi. [lpu ygoBneTBOpeHMM xogaTamcTBa cyd ucTpebyeT COOTBETCTBYHOLLEE
AOKa3aTenbCTBO OT Nuua, y KOTOPOro OHO Haxoautcsa (YacTb 4); 06 nctpeboBaHMm gokasaTenbCcTB
Cya BbIHOCUT onpefeneHune (4acTb 6); ecrnv nuuo, OT KOTOPOro apbuTpaxkHbIM cyaom uctpebyeTtcs
AOKa3aTenbCTBO, HE MMeeT BO3MOXHOCTM ero npeactaButb BoobLle unM npeacTtaBuTb B
YCTaAHOBMEHHbIN CyAOM CpOK, OHO 0083aHO M3BecTUTb 06 3TOM Cyd C yKasaHMeM MpPUYUH
HenpeacTaBNeHus B NATUAHEBHbIA CPOK CO AHS MOMNyYeHus konuu onpeaenexHmst o6 nctpebosaHum
AokasatenbctBa (4actb 8); B criydae HeucrnosnHeHus ob6s3aHHOCTU npencTaBUTb UCTpebyemoe
CyoOM [0KasaTenbCTBO MO MpuUYMHaM, MPU3HAHHBIM apOuTpakHbIM CyAOM HeyBaXkMTESbHbIMMU,
nnMBo Heu3BELLEHUA cyda O HEBO3MOXHOCTW MpeAcTaBfeHnsd pokasatenbcTBa BooOLwie unm B
YCTaAHOBIEHHbIN CPOK Ha NULO, OT KOTOPOro uctpebyeTcs AokasaTenbCTBO, CyAOM HanaraeTcs
cynebHbin WwTpad B MOpsiAke M B pa3mMepax, KOTOopble yCTaHOBMEeHbl B rnaee 11 HacTtoswero
Kogekca (4actb 9); 0 HanoxeHun cyaebHoro wrpada apbuTpaxHbin Cyn BbIHOCUMT onpeneneHve
(yactb 10); HanoxeHne cyaebHbix wTpadgoB He ocBobOXOaeT NUUO, Y KOTOPOro HaxoauTca
nctpebyemoe gokasaTtenbCTBO, OT 0693aHHOCTM ero NpeacTaBuTb B apbutpaxHbin cya (4actb 11);
onpeaeneHne apbutpaxxHoro cyga O HanoxeHun cyaebHoro wTpada MoxeT ObiTb 06kanoBaHO
(vactb 12).

CornacHo a6b3auy 6 nyHkTa 1 ctatbn 20.3 3akoHa 0 6aHKPOTCTBE apOUTPaXKHbIN yrNpaBnsoLWnin B
aene o GaHKPOTCTBE UMEEeT NpaBo 3anpawmBaTb HEOOXoaUMbIE CBEOEHUS O OOSDKHUKE, O Nuuax,
BXOASLWMX B COCTaB OpraHoB YMpaBfeHus [ODKHMKA, O KOHTPONMMPYKLWMX nuuax, o
npyHagnexawem UM MmyLiecTee (B TOM YMCIEe MMYLLECTBEHHbIX NpaBax), O KOHTpareHTax n ob
oba3aTenbCcTBax AOMKHUKA Y PUINYECKMX MWL, HPUAMYECKMX NUL, FOCYAapPCTBEHHbLIX OpPraHoB,
OpraHoB ynpaBneHnsa rocyaapCTBEHHbIMU BHEGOMXKETHbIMM hoHaamu Poccunckon depepaumm mn
OpraHoB MECTHOr0O CcaMoynpaBrfieHusi, BKMYas CBEAEHWsl, COCTaBnsowue CryxebHyo,
KOMMEPYECKYIO U BAHKOBCKYIO TavHy.



CornacHo nyHkty 10 ctatbu 213.9 3akoHa O 6aHKPOTCTBE CBEAEHUS, COCTaBMSIOWME JUYHYIO,
KOMMepPYECKyt0, CriyebHyto, 6aHKOBCKYI0, MHYIO OXpaHAEMyl0 3aKOHOM TaWHy, NpefoCTaBNSATCS
duHaHCOBOMY  ynpaBnswwemMy B  COOTBETCTBUM C  TpeboBaHWSIMKW,  YCTAHOBIEHHbIMU
denepanbHbIMN 3aKOHAMM.

MyHktom 1 crtatbm 129 3akoHa O O6aHkpoTCcTBE npenycmMoTpeHo: «C  gaTbl YTBEPXKAEHWUS
KOHKYPCHOrO ynpasnsiowero 4o Aatbl NpekpalleHnss Nnpon3BoacTsa no geny o 6aHKpoTcTBe, unm
3aKNIOYEHNS MUPOBOrO COMMaleHnsd, WM OTCTPAHEHUS KOHKYPCHOrO  ynpaBnsloLero OH
OCYLLeCTBNAET MOMIHOMOYMS PYKOBOOAMTENS AOSMKHUKA U MHBIX OPraHoB YNpaBfieHUsa OOIKHMKA, a
Takke COBCTBEHHMKA MMYLLECTBA OOMKHMKA — YHUTAPHOro NpeanpusaTvs B npeaenax, B nopsgke u
Ha yCrnoBusX, KOTOPble YCTaHOBMNEHbI HAacTosAWwmMM defepanbHbiM 3aKOHOMY.

B cootBeTctBUM co cTtatben 1 3akoHa 06 agBokKaTtype aaBOKaTCKOWN [eATENbHOCTLI SBMNSETCS
KBaJ'II/ICbI/ILWIpOBaHHaFI ropunagn4yeckaa nnomMmoLllb, OKa3blBaeéMadA Ha I'IpOCbeCCMOHaJ'IbHOIZ OCHOBE
ndamu, nonyvnslinMn CtaTtyC afBoKaTta B nopdake, yCtaHOBIEHHOM HaCTOALLUM dJep,epaanblM
3aKOHOM, (bI/I3VI‘-IeCKI/IM n ropnagn4ecknmMm nuuam (p,anee - ,D,OBepI/ITeJ'IVI) B LeJiaAX 3alnTbl UX Mnpas,
csoboa u MHTEPECOB, a TaKkKe obecneyeHns OOCTyna K npaBoCcyguio.

B cooTtBeTCTBMM CO cTaTben 2 3akoHa 06 agBoOKaType afBOKaTOM SIBMSETCS NULO, NonyyYnsLLee B
YCTaAHOBMEHHOM HacTosilwmm PeaeparnbHbIM  3aKOHOM Mopsigke CcTaTyc agBokata WM npaBo
OCYLLEeCTBNATb a[BOKaTCKy0 AEeATEeNbHOCTb. ApBokaTt aBnsieTcs He3aBUCHMbIM
npodeccuoHasnbHbIM COBETHUKOM MO NPaBOBbIM BOMPOCAaM.

B cootBeTctBMM co cTatben 25 3akoHa 06 agBokaType agBokaTckasi OesaTerlbHOCTb
OCYLLECTBNSAETCS Ha OCHOBE coOrnaweHns mexay agBokaTtoM u pgoseputenem. CornaileHue
npeactaBnseT cobon rpaxaaHCcKo-NnpaBoOBOM [OroBOp, 3aKitoyYaeMbll B MPOCTOM MUCbMEHHOW
dopme mMexay AoBepuTeneM U agBoKaToM (agBokaTamu), Ha OKasaHwe puandeckon MOMOLM
cCamMoOMy JOBEPUTENIO UMM Ha3HAYEHHOMY UM NnLy.

Jliobble cBeaeHusi, CBs3aHHble C OKasaHMEM afBOKaTOM OpPUONYECKOM MOMOLLUM CBOEMY
AOBEPUTENIO, ABNAIOTCA agBOKaTCKOM TanHon (NyHKT 1 ctatbn 8 3akoHa 06 agBokaType).



CornacHo nyHkTy 2 ctatbu 8 3akoHa 06 agBokaType aBOKaT HE MOXET ObITb Bbl3BaH 1 JOMPOLLEH
B KadecTBe cBugetensa o6 obcToAaTenbcTBax, CTaBLIMX MY U3BECTHbIMU B CBSA3U C obpalleHmeM K
HEMYy 3a puUONYECKOM MOMOLLLID UMW B CBA3M C ee OKa3aHuMeM. AHanormyHoe noroxeHue
3akpennieHo B cTatbe 6 Kopgekca npodheccumoHanbHOM 3TUKM agBokaTa, npuHaToro |
Bcepoccuinckum cbesgom agsokatoB 31 aHBaps 2003 roga 1 B COOTBETCTBMM C NMYHKTOM 2 CTaTby
4 3akoHa 06 agBokaType MMeloLero ctatyc AenerMpoBaHHOrO 3akoHa. Tak, COrfacHo NyHKTam
1-3 ctaTtbn 6 Kogekca npodeccnoHanbHOM 3TUKN agBoKaTa OOBEPUS K aaBoKaTy HE MOXET ObiTb
6e3 yBEpPEHHOCTM B COXpaHEHNN NpodhecCnoHanbHoM TanHbl. MNpodeccnoHanbHaa TanHa agBokaTta
(apBokaTckaa TamHa) obecrneymMBaeT MMMYHUTET [OBEPUTENS, rapaHTUPOBAHHbLIN NocnegHemy
KoHcTutyumen Poccunckon depepauun. CobntogeHve npogeccnoHanbHOM TavHbl SIBASETCSA
6e3ycrnoBHbIM NPUOPUTETOM AeATENbHOCTM aaBokata. Cpok XpaHeHWa TalHbl HEe OrpaHu4YeH BO
BpemMeHn. AgBokaT He MOXeT OblTb 0cBOBOXAEH OT 06S3aHHOCTU XpaHUTb NPOGECCUOHANbHYHO
TavHy HukeM, Kpome poBeputens. Cornacue [OoBepuTens Ha MpekpaweHne OencTBUg
a[BOKaTCKOW TaWHbl JOIMKHO ObITb Bblpa)XeHO B MMCbMEHHOW (hopme B MPUCYTCTBUM afBokaTa B
YCMNOBUSIX, UCKMIOYAOLLNX BO3AENCTBUE HA JOBEPUTENS CO CTOPOHbI afiBOKaTa U TPETbUX JnLL.

CornacHo nyHkTy 5 ctatbn 6 Kogekca npodeccruoHanbHOM 3TUKN afBokaTa npasuna coxXpaHeHus
npodeCccnoHanbHON TanHbl PacnpoCTPaHATCS Ha:

— pakT obpalleHust kK aaBokaTy, BKIOYasi UMeHa 1 Ha3BaHus JoBepuTenen;

— BCe JoKasaTenbCTBa U AOKYMEHTbI, CObpaHHble aABOKaTOM B X04e NOAroTOBKU K Aeny;

— CcBeOeHus!, Nony4YeHHble afBoKaTOM OT JOBepUTeEnen;

— VHJOpMauMlo O [OoBepuTene, CTaBLIYy WM3BECTHOM a[dBoKaTy B MpoLEecce OKasaHus
IOPUANYECKOM MOMOLLI;

— cogepXaHue npaBoBblX COBETOB, [AdaHHbIX HenocpeacrtBeHHO AoBeputesrntio uin emy
npegHa3Ha4YeHHbIX;



— BCe alBOKaTCKO€E npon3soacTBO Mo Aeny,

— ycnoBusa cornawleHud 06 okasaHuu IOpI/I,EI,I/I‘-IGCKOI?I NOMOLLN, BKIO4Had OEeHEeXHblEe pacyHeTbl MeXAy
aBoOKaTOM 1 OoBepuTenem,

— nobble apyrue ceeeHud, CBA3aHHblEe C OKa3aHMeM alBOKaTOM lOpI/ILI,I/I‘-IGCKOVI nomMoLun.

B cuny nyHkta 3 ctatbu 18 3akoHa 06 agBokaType ucTtpeboBaHue OT afBOKaTOB, a Takke OT
pabOoTHUKOB afBOKaTCKMX 0bGpa3oBaHW, aABOKATCKMX NanaT CBEeAEeHWUN, CBA3aHHbIX C OKa3aHueMm
tOPUANYECKOM NOMOLLM MO KOHKPETHBLIM Aenam, He AornyckaeTcs.

MpaBo Ha nonyyYeHue KBanUMUUMPOBAHHOW OPUANYECKON TMOMOLNM — B 4YUCNe Opyrux
OCHOBOMOSarawLmMX N HENOCPEACTBEHHO AENCTBYIOLNX NpaB U CBODOA YerioBeka U rpaxkgaHuHa,
npusHaHue, cobniogeHne 1 3awmTa KoTopbiX COCTaBnAaT 0053aHHOCTbL rocyAapcTea, onpeaensoT
CMbICI, coepXaHne 1 NpUMMEHeHe 3aKOHOB, AeATEeNbHOCTb 3aKOHOAATENbHON U UCMONMHUTENBHON
Bnactm u obecneuymMBaloTCa npaBocyaMeM, — MPU3HAETCAa W rapaHtupyetca B Poccuinckon
depepaumm B cooTtBeTcTBMM € KoHcTuTyumen Poccuinckon degepaumm wn - cornacHo
obwenpusHaHHbiM NpUHUMNAaM U HOpMaM MexayHapogHoro npaea (ctaten 2, 17, 18 n 48
KoHcTuTyumm Poccunckon denepaumn).

"ocynapcTBO, NpM3BaHHOE rapaHTMpoOBaTb aHHOE NpaBo, B cuny ctaten 45 (yactb 1) n 48 (Yactb
1) KoHcTuTyuumn Poccuinckon denepaumm o0683aHo co3gaBaTb U Haanexalime ycnoBus rpaxgaHam
Ana ero peanvsaumn, a nuuam, okasbiBaloLUM IOPULNYECKYIO MOMOLLb, B TOM YMCrie agBokaTtam, —
Ana aEeKTMBHOIO ocyLecTBneHnsa nx gesatenoHoctun (MocraHoBneHme KoHctuTyumnoHHoro Cyaa
Poccunckon ®epepauumn ot 23 gekabpsa 1999 roga Ne 18-I1; OnpeapeneHne KoHCTUTYLMOHHOMO
Cyna Poccunckon ®egepaunm ot 08 Hosibps 2005 roga Ne 439-0).

Momumo aTOro, cneayeTt UCXOAUTb U3 NpaBoBoi No3numn KoHcTutyumoHHoro Cyaa P® o tom, yto
6e3yCcnoBHbLIM NPUOPUTETOM Mepea KoaUMULMPOBaHHLIM 3aKOHOA4ATENbCTBOM 06naaatoT 3aKOoHb,
yCTaHaBnuBawLLMe [OMNONHUTENbHbIE rapaHTUM NpaB W  3aKOHHbIX WHTEPECOB OTAENbHbIX
kaTeropu nuu, (BkNtoyasi agBoKaToB), OOYCMOBMEHHble B TOM 4ucrie MX 0cobbiM MpaBOBbIM



ctatycom (Onpegenenne KoHctutyumoHHoro Cyna Poccurckon depepaumm ot 08 Hoabpst 2005
roga Ne 439-O; lNoctaHoBneHne KoHcTutyumoHHoro Cyaa Poccunckon defepaumm oT 29 UKOHS
2004 roga Ne 13-1).

MpaBo nonb3oBaTbCs MOMOLLBI aABOKaTa (3alMTHMKA) NPU3HAETCA B KayYecTBe OQHOrMo U3
OCHOBHbIX NpaB YefoBeka U MexayHapoaHO-NPaBOBbIMU akTamMu, ABNAOLWMMAUCA B CUiy cTaTbh 15
(4actb 4) KoHcTuTyumm Poccuiickon ®efepaumm CoOCTaBHOM YacTbio NpaBoBon cucteMbl Poccum, —
MexayHapoaHbIM NakTOM O rpaXXAaHCKMX U MONMUTMYECKUX npaBax (NnognyHkTbl «by», «d» nyHkTa 3
ctatbn 14) n KoHBeHUueNn o 3awmuTe npaeB YenoBeKka U OCHOBHbIX cBOOOL (MOAMNYHKT «C» MyHKTa 2
ctatbu 6).

Taknum obpasom, agBokaTckasi TarmHa SABMsSeTCa cneyuanbHbiM BUAOM NPOGECCUOHanbHOM TarHbl,
OoxXpaHsieMon doefepasibHbIM 3aKOHOM. Bhbllleyka3aHHbIM pexmuMm oxpaHbl aBndeTcs 6e3yCcrioBHbIM
NpUOpUTETOM [eATeNbHOCTU afaBokaTa (CPOK XpaHEHWA TaWHbl HEe OrpaHM4YeH BO BPEMEHMH,
afBoKaT He MOXeT BbITb 0CBOBOXAEH OT 06A3aHHOCTU XpPaHUTb NPOGECCUOHANbHYIO TalHy HUKEM,
KpoMe [OO0BepuTens, corfiacue OOBepuTens Ha npekpaweHne OeUCTBUS adBOKATCKOW TaWHbI
OO/MKHO OblTb BbIPpaXXEHO B MNUCbMEHHOW opMe B MPUCYTCTBUM afBoKata B YCrOBUSX,
NCKNIOYatoLLMX BO3AENCTBME Ha AOBEPUTESSI CO CTOPOHbI aBoKaTta U TpeTbUxX Nuu,).

CornacHo noanyHktam 2, 5 nyHkta 4 ctatbm 6 3akoHa 06 agBokaType aaBokaT He Bhnpase
NpUHUMAaTb OT Nnua, odpaTUBLLErOCHA K HEMY 3a OKasaHWEM PUONYECKOM MOMOLLN, NOPYYEHME B
cnyyasix, €Cnv OH OKasblBaeT PUOMNYECKYIO MNOMOLLb [OOBEPUTEND, WHTEPECHI KOTOPOro
npoTuBoOpevaT WHTepecam [JaHHOro nuua, W pasrnawartb CBedeHUs, COooOLleHHble eMmy
AOBepUTENEM B CBA3M C OKasaHMeM MnocregHeMy topugumyeckon nomowm, 6e3  cornacus
aoBepuTens. AHanorMyHble MONoXeHust 3akpenneHbl B ctatbe 9 Kogekca npodeccruoHanbHom
9TUKN agBokaTta. Tak, cornacHo nognyHktam 2, 4, 10 nyHkTta 1 ykasaHHOW cTaTbu afBoKaT He
BrpaBe 3aHMMaTb NO Aeny MNo3uuuio, NMPOTMBOMOMOXHYKO MO3MLMN OOBEPUTENS; pasrnawartb 6e3
cornacusa [oBepuTens CBeAeHusl, COOOLleHHble MM afBokKaTy B CBA3M C OKasaHUEM eMy
OPMONYECKON NMOMOLLM, U UCMNOSb30BaTb MX B CBOUX MHTEpPEecax UNu B UHTepecax TPeTbux Nnuu;
OKasblBaTb OPUOMYECKYHD MOMOLWb B YCMOBUAX KOH(NMKTA WHTEPECOB AOOBEPUTENEWN,
npenycMoTpeHHoro ctatben 11 Kogekca npodgeccmoHanbHom 3TukmM agBokaTta. CornacHo nyHKTy 1
ctatbn 11 Kogekca npodeccmoHanbHOM 3TUKM agBokaTa agBoKaT He BrnpaBe ObiTb COBETHUKOM,
3alWMTHUKOM UAW  NpeaCTaBUTENIEM HECKOSIbKMX CTOPOH B OOHOM fAene, YbW  UHTepechl
npoTuBopeYart apyr Apyry, a MoXxeT Ji1LUb Cnocob6CcTBOBaTbL NPUMUPEHNIO CTOPOH.



B cootBetctBUM co cTtatbenn 10 Kogekca npodeccMoHanbHOW 3TUKM agBokaTa 3akoH W
HPaBCTBEHHOCTb B Npodeccun agBokaTa Bbille BONU goseputensd. Hukakne noxenaHusi, npocbobl
nnu TpeboBaHus JoBepuUTens, HanpaBrieHHble K HECOBMAEeHUIO 3aKOoHa UKW HapyLLEeHUIO nNpaBui,
npeaycMOTpPeHHbIX HacToAawmum Kogekcom, He MOryT ObiTb WCMOMHEHbl aABOKATOM (MYHKT 1);
afnBoKaT He [AOMMKEH MpUHUMaTb MopyyYeHue, ecnu ero ucnosnHeHne OyaeT npenaTcTBOBaTb
WCNOJSTHEHUIO OPYroro, paHee MPUHATOrO Nopy4veHus (MyHKT 3); Npu OTMEeHe NopyYeHuss agBokat
AOJDKEH HE3aMeanMTENbHO BO3BPaTUTb LJOBEPUTENIO BCE NOSMYyYEHHbIE OT NOCNEAHEr0 NOAMNHHbIE
AOKYMEHTbI MO Aeny M OOBEPEHHOCTb, a TakkKe Mpu OTMEHE UMM MO WUCMOMHEHUN MOPYYEHUS] —
npenocTaBUTb AOBEPUTESO MO €ro Npocbbe oT4yeT 0 NpoaenaHHon paboTte (NyHKT 6).

B cootBetctBUM co cTatben 12 Kopekca npodpeccuoHanbHOW 3TUKM ajBokaTa, y4vacTByd B
CyOONpPON3BOACTBE, a Takke NpeacTaBnas UHTEpechbl LOBepUTeNns B opraHax rocygapCTBEHHOW
BNacTM W opraHax MeCTHOro camoynpaBfeHus, aaBokaT [JoSbkeH cobniogate HOPMbI
COOTBETCTBYHLLErO NpoLeccyanbHOro 3akoHoA4aTenbCTBa, NPOSABNAATE YBaXXEHUE K cyay U nvuam,
y4yacTBYKOLLMM B Aene, cneguTb 3a cobniogeHnem 3akoHa B OTHOLUEHUW OOBEPUTENSA U B Criyvyae
HapyLUeHWI NpaB NocrnegHero xoaatancteoBaTb 06 X YyCTpaHEHMUMN.

lll. PasbsacHeHna CoBeTa no npeamMmeTy obpaleHus

PykoBoacTBySCb BblLlenpuBeAeHHbIMU HOopMamu 3aKoHOOaTenbCTBA, TpeboBaHNAMHU
npodeccnoHanbHOM 3TUKM U npaBoBbiMM no3vunamun  KoHctutyumoHHoro Cyaa Poccuinckon
depepaumm, CoBeT B cooTBeTCTBUMN € nognyHkToM 19 nyHkTa 3 ctatbn 31 3akoHa 06 agBokaType
cynTaeT HeobxoaMMbIM AaTb crneyoume pasbacHeHNUs no npegMeTy obpalleHms agBokara ...

1. Mo nepeomMy Bonpocy

OTkaszaB KOHKYpPCHOMY YNpaBnsioleMy B NpPeaoCTaBneHWM KOMUK MaTepuarnioB aaBOKaTCKOro
NPOM3BOACTBA KaK coAdepXalunx CBEAEHMWsi, COCTaBNAIOLME afBOKATCKy0 TaWHy, U NpeacTaBuB
COOTBETCTBYIOLLYIO MO3MLMIO cydy, aaBokaTy 6e3ycrnoBHO crneayeT OTCTamBaTb 3Ty MO3vUuio, B
TOM 4uncne obxanoBaTb B YCTAHOBMEHHOM 3aKOHOM nopsiake cyaebHbin akt 06 uctpeboBaHum
AoKa3aTernbCTB, eCny Cya He pa3fenuT no3nuunio agsokara.



B kakgoOM KOHKPETHOM Cryyae HEBO3MOXHOCTb NPeAoCTaBeHNs afBOKaTOM AOKYMEHTOB OKHa
OblTb MOTMBMPOBAHA B TOM 4YUCMEe C y4eTOM MNOSIOXeHUn MeToamdeckux pekomeHgauum no
BEJEHUI0 adBOKATCKOro MNPOU3BOACTBA, YTBEPXAEHHbIX MNpOTOKoNoM 3acefaHuss CoseTa
depepanbHon nanatbl agBokaTtoB oT 21 uioHa 2010 roga Ne 5 (pegakums ot 28 ceHTsab6ps 2016
roga), CorflacHoO KOTOopbIM afBoKaTCKOe MPOW3BOACTBO CrieAyeT XpaHUTb He MeHee Tpex JeT C
MOMEHTA BbINOSTHEHUS YCNOBUIW COrnalleHust.

[laya pasbsicCHeEHUI NO BompocaMm, KacalLwmMes nopsiaka obxkanoBaHms U BCTYNNEHNS B 3aKOHHYHO
cuny cyaebHblXx akToB apbuTpaxHoro cyda, B KOMMNETEHUMIO OpraHoB — afBOKaTCKOro
camoyrnpaBrieHnsl He BXOAMT.

2. Mo BTOpOMY BOMNpocy

BykBanbHoe TONKoBaHWe BbILWENPUBEOEHHLIX HOPM 3akoHa O OaHKpPOTCTBE, a Takke uX
TONKOBaHME B CUCTEMHOM B3aMMOCBS3M C HOpMamMu 3akoHogaTenbCcTBa 00 aaBOKaTCKOM
AeatenbHOCTM N npaBoBbiMM no3vumamm KoHctutyumoHHoro Cypa Poccuinckon ®depepaunmn
NPUBOOUT K BbIBOAY O TOM, YTO aZiBOKaT, BbICTYMNALNA MPU OCYLLECTBNEHUN NPOdeCcCnoHaribHON
AEATENbHOCTM KaK crneumanbHbin CyObekT, HagenéHHbin NybrMyYHO-NpaBOBLIM CTATyCoOM, He
OTHOCMTCS K Kakon-nmbo 13 kateropui nuu, nepedncrieHHblx B ctatbe 20.3 3akoHa o 6aHKpoTCTBE,
Yy KOTOpbIX apbuTpakHbii ynpaBnawWMKA BrpaBe 3anpalivBaTb CBEAEHUS, COCTaBnsowme
a[lBOKaTCKyl0 TarHy, a camMa agBoKaTCkasl TaWHa He OTHOCUTCSA K KakoMy-nnmbo n3 BMOOB TaliH,
nepevncrneHHblXx B TOM e Hopme 3akoHa o baHkpoTtcTtBe. [Npu 3TOM cnegyeTt ydecTb, YTO U
nepevyeHb nuu, KOTOPbIM MOXET OblTb aApecoBaH 3anpoc apbuTpakHOro ynpasnsioLEro, U
nepeyeHbo BWOOB TaWH, CBEAEHMSI O KOTOpPbIX OH MOXeT 3anpalmBaTb, SBNAKTCA
ncyepnbiBaloLWLMMMU.

Mpn Takmx obcTtoaTenbcTBax CoBeT nonaraet, YTO apOuUTpaxHble ynpasnsowmne, HasHaYeHHble
apbuTpaxHbIMM cygamMu B pamkax npouenyp, NpeaycMOTPeHHbIX 3akoHOM O ©6aHKpoTCTBE, He
BnpaBe TpeboBaTb Yy a[BOKATOB, OKa3blBaBLUMX W/MNN OKa3blBAlOLMX HOPUONYECKYIO MOMOLLb
AOJDKHUKaM, NpefocTaBreHns CBeAeHUNM U OOKYMEHTOB, COCTaBMISIOWMX aABOKATCKyl0 TaWHy, B
TOM 4ucne cornaweHun o6 okasaHuM HPUOMYECKON MOMOLLM, aKTOB BbIMNOSHEHHbLIX pPaboT,
MOCKOMbKY MpodecCcnoHarnbHy0 TarHy cocTaBnseT caMm ¢akTt obpalleHus K agBokaTy, BKIYas
UMeHa [oBepuTenen — QU3MYECKUX §NUL, WUAN Ha3BaHUS OpraHu3auun, He TroBOpPsS YXe O
cofepXXaHn oKkazaHHOW IpUANYECKOM MOMOLLM U YCITOBUAX COrfnalleHust 0 eé okasaHuu, BKYas
AEHEXHbIe pacyéTbl.



B cnyyae nonydeHus agBokaTOM 3anpoOCOB OT apObUTpakHbIX yNpaBnsloLWmMX O NpegoCTaBneHum
nHpopmauun emy cnegyet obcyamtb 06bEM N COCTaB pacKpbiBaeMbIX CBEAEHWI C AOBEpPUTENEM
M NOMyYNTb €ro BONEW3bSBMEHWE, HE BbI3blBalOLLEE Pa3yMHbIX COMHEHUM W BbipaXXeHHOEe B
nMcbMeHHon dopme. [pu OTCYTCTBUM MUCBMEHHOIO COrfacuMs Ha pacKpbiTMe 3anpoLUEHHbIX
CBELEHNIN, COCTaBNAOLWNX aABOKATCKYylO TavHy, afBoKaT BNpaBe MpeaoCTaBuTb apOuTpakHOMY
yrnpaensawoLwemMy nulib TakMe 3anpoLUeHHbIE UM CBEOEHUS, KOTOPblE HE COCTaBMSAT aABOKaTCKYH
TanHy (Hanpumep, TEeKCTbl CyaebHbIX aKTOB, MOCTAHOBIIEHHbIX C y4acTMem ajBokata wu/wnu
AOMKHMKA, CBEOEHWs O KOTOPOM 3arnpaluvBaloTcs apbuTpakHbiM ynpasnstowmm). Kpome Toro,
agBokaT 00s3aH HanpaBuTb apObuUTpakHOMy yrnpasnsowemMy 060CHOBaHHbLIN 1 MOTUBMPOBAHHbIV
OTBET C 0OBbACHEHNEM MPUYNH OTKa3a B NpeoCTaBleHMN CBEAEHNA, COCTaBNASIOLNX afBOKATCKYHO
(NnpodbeccmoHanbHy0) TarHy.

MpepoctaBneHne agBokatom 6e3 cornacus OoBepuTens MNO  3anpocy  apbuTpakHoro
ynpaBnsawLwero cBedeHnn, coepXalnx afBOKaTCKyl (MpodbeccnoHanbHy) TanHy, SBRseTcd
HapyweHnem TpeboBaHun 3akoHa 06 agBokaType n Kogekca npodeccrnoHanbHOM aTUKK aaBokaTa
MW npu nocTynsieHun o6O0CHOBAHHOM >Kanobbl O0BepuTenst BReYeT MpUMEHEHNE Mep
ANCLMNITIMHAPHON OTBETCTBEHHOCTM.

BmecTe ¢ TeM 3anpoc KOHKYPCHOMO YNpaBsoLEero, OCyLEeCTBASALWEro B COOTBETCTBUN C MYHKTOM
1 cratbm 129 3akoHa O GaHKPOTCTBE MNOSIHOMOYMA PYKOBOAUTENS LOSMKHMKA, agpeCcoBaHHbIN
aflBOKaTy, KOTOPbIN HA MOMEHT MOCTYMSIEHMS TAaKOro 3anpoca OKa3blBaeT HpUONYECKYI0 MOMOLLb
opraHmM3aunn-gormkHUKY, No CyLecTBy siBnsieTcs obpalleHnem goseputens Kk agBokaty. [loatomy
B Cfyyae 3anpoca KOHKYPCHbIM YNpaBrsoWMM AOSMPKHUKA KOMUA [OKYMEHTOB, COCTaBMASOLLNX
aflBOKaTCKOe MpOM3BOACTBO, crnefyeT UMeTb B BMAY, YTO COCTaB afBOKaTCKOro Mpou3BOACTBa
onpenensieTca agBokaTOM CaMOCTOSTENbHO B COOTBETCTBUM C TpeboBaHMSMU 3aKOHOA4ATENbLCTBA,
B ToM u4ucne Kogekca npodeccnmoHanbHOWM 3TUKM afBokaTa, a Takke B COOTBETCTBUMU C
peleHnaMm  YrNONHOMOYEHHbLIX OpraHoOB afBOKaTCKOro camoynpaeneHua. B yacTtHocTu, psag
TpeboBaHUn K BeOEeHVMO adBOKATCKOro Mpou3BoACTBa cogepxutca B MeTtogudeckux
pekomeHaauuax denepanbHOM nanatbl agBOKATOB MO BEOEHMIO aABOKATCKOro Mpou3BoAcTBa OT
21 vioHa 2010 roga (Mpotokon Ne 5) ¢ gononHeHnsimmn oT 28 ceHTabpsa 2016 roga (Mpotokon Ne
7). YKkasaHHbIMW HOPMATMBHLIMW aKTaMM W pPELUEHUSIMU He npeaycMaTtpmMBaeTcs npaBo
aoseputens TpeboBaTb NpenoCTaBNEeHUs BCEr0 afBOKATCKOro npou3BOACTBA WMIIM KOHKPETHbIX
MaTepuanoB U3 Hero, He npuHagnexawmx goseputento. Hanpotme, agsokaty npeanvncbiBaeTcs
BECTM a[BOKaTCKOe MpPOWU3BOACTBO OTAESIbHO OT MaTtepuarioB M AOKYMEHTOB, MpuHaanexalimx
AOBEpUTENO, 4YTO noapasymeBaeT MNpPUHALMNEXHOCTb aABOKATCKOro npou3BoacTBa U €ro
MaTepuanoB HeNocpeaCcTBEHHO aABoKaTy.



Taknm 06pa30M, OOKYMEHTbI, MnepefaHHble AOoBepuTernemM aaBoKaTy B Trpouecce OKalaHuA
POpI/l}J,I/ILIeCKOIZ nomMouin, nognexar nepegadvye KOHKYpCHOMY yhnpaBndwowemy, B OTIIMYNE OT UHbIX
MaTepumanoB agBOKaTCKOIro npon3BoacrtBa.

Kpome TOro, agBokaTOM npW HanuyMm OCHOBaHMMA [OfkHa ObiTb Hagnexawum obpasom
ncnonHeHa o06583aHHOCTbE MO BO3BPALLEHUO OOKYMEHTOB W MNpefoCTaBfeHuMilo oT4yeTta o
npogenaHHon paboTe, npegycMoTpeHHasa nyHkTom 6 ctatbm 10 Kogekca npodbeccuoHanbHom
3TuKn apBokata. CopgepxaHue oTdyeTa onpenensdeTcss agBOKaTOM CaMOCTOATENbHO C y4eTOM
KOHKPETHbIX OBCTOATENBLCTB, B KOTOPbIX OH NpeaocTaBnseTcs.

BmecTte ¢ Tem CoBeT cumtaeTr HeoOXoAMMbIM OTMETUTb, YTO apbUTPaXHbIMU YyNpaBnsalLWNMU B
HacTosiLee BpeEMSI aKTUBHO pOPMUPYETCHA NpakTUKa Nno ocnapuBaHUIO cornalleHnin o6 okasaHuu
IOPUANYECKON MOMOLLN, 3aKITOYEHHbIX MeXay OOBEpUTENAMU-OOIMKHUKAMN U X agBoKkaTamu, C
NCMNonb30BaHMEM MOTHOMOYMI MO oBXxanoBaHUio caenok (n. 1 cT. 66, n. 4 ct. 83, n. 1 ¢c1. 99, n. 3
cT. 129, n. 7 cT. 213.9 3akoHa o 6aHKpoTCTBE).

B aton cBssm CoBeT NogyYepKknBaeT, YTO MOMTHOMOYNS apOUTpaxHOro (B TOM YMCIie KOHKYPCHOrO)
yNpaBnsawoLWero He AOSMKHbI UCMNOMb30BaTbCA ANSA NOSyYeHUs npoueccyarnbHOro npenmyLecTsa
nepen agBOKaTOM Kak paBHOMPABHOM CTOPOHOM cnopa, B TOM 4uCre Mpu pacCcMOTPeEHUU
apouTpaxHbiM cygoM 060COob6nEeHHbIX CNOPOB, NPEOMETOM KOTOPbIX SABMAKTCA cornaweHust ob
oKasaHun topugudeckon nomolun. MiHom noaxopn sBnseTca HegonyCTUMbIM M ANCKPUMUHALNOHHBIM
MO OTHOLLEHUIO K aBOoKaTy, NPOTUBOPEYNT NPUHLMIMY COCTA3aTENbHOCTN apbuTpakHOro npouecca,
npegnonarawLwemy B TOM 4vucrie 0683aHHOCTb KaXaoro nuua, yvyacTBylowlero B apobuTpaxHoM
aene, gokasaTb OBCTOATENbCTBA, HAa KOTOpble OHO ccbinaetca (ctatbM 9 n 65 ApbutpaxHoro
npoueccyanbHoro kogekca Poccunckon degepaumn).

CoBeT paHee yxe obOpawan BHMMaHWME Ha aHTUNPABOBYK MPAKTUKY MOCAraTenbCTB Ha
BO3HarpaxaeHve aJBOKaTOB 3a OKa3aHHYH VMW HOPUAMYECKYD NMOMOLWb. Tak, 27 ceHTs6ps 2018
roga Coset ytBepann Ob6paweHne «O npobnemax, CBSA3aHHbIX C OCNapuBaHMEM 3aKOHHOCTU U
0BOCHOBaHHOCTM MOSMlyYEHHOr0 aABOKaTaMWM BO3HArpaXX4eHUsl 3a OKa3aHHYK  opUaNYECKyHo
nomowb» (oanee — ObpawieHune). JaHHoe Ob6palieHme 6biro onybnukoBaHo 4 oktabps 2018 roga
Ha  odwuumanbHOM  camTe  AJBOKaTCKOW  nanatbl ropoga  Mocksbl no agpecy:
http://www.advokatymoscow.ru/october/2018.09.27 (%E2%84%969)%20Bankrotstvo%20i%20gonorar.pdf



http://www.advokatymoscow.ru/october/2018.09.27(%E2%84%969)%20Bankrotstvo%20i%20gonorar.pdf

, @ Takke HanpasneHo B ®efepanbHyto nanaty agsokatoB P® u B opraHbl 3aKoHoAaTerlbHOMN,
ncnonHuTensHom n cynedbHon Bnactu. B ykazaHHom Ob6pauieHnn CoBeT, B YaCTHOCTW, BbiCKasan
00eCrnoKoeHHOCTb (hopMmnpoBaHMEM B apOUTpaXHbIX CyAax MPakTUKM MO OCNapuBaHUIO TPETbUMHU
nvuamu cornaweHui 06 okasaHun PUANYECKON MOMOLLN, 3aKIHYEHHbIX MeXay AoBepuTensiMu-
AOIMKHUKaMU M UX afBoKaTamu, U B3bICKaHWIO MONYYEHHOro afBokaTtaMy BO3HarpaxaeHus 3a
OKasaHHyI0 lopuanyeckyro nomoLlb B Aenax o 6aHkpotcTBe. CoBeT ykasan Ha Takue HeraTuBHble
nocneacTBus  3akpenrneHns nogobHOM NpaBONPUMEHUTENBHOM MPaKTUKKW, Kak dhakTuyeckoe
nVWeHve rpaxgaH npaBa Ha nonyyeHve KeBanudUUUMPOBaHHOW HOPUONYECKON MOMOLLM, B TOM
yucne npu obpaweHnn 3a cynebHoW 3alMTon, CyLeCTBEHHble 3KOHOMUYECKMEe noTepu U pocT
coumnanbHON Hanps»KeHHOCTMW.

B Tom e ObpalueHnm CoBeT ykasan Ha HeJonyCTUMOCTb JIMLIEHNS aBOKaTOB UX €OUHCTBEHHOIO
NCTOYHMKA JOX04a OT NpodyecCcnoHanbHoOM AeaTenbHOCTN: «B cnny Hannums nyGnmMyHO-NpaBoBbIX
orpaHunyeHun (ct. 2, Nn. 2 n. 2 ct. 17, n. 10 c1. 29, n. 9 c1. 31 ®egepanbHOro 3akoHa oT 31 mas
2002 roga Ne 63-93 «O6 agBokaTCKON OeATENbHOCTU U agBokaTtype B Poccunckon ®epepaummy,
ct. 9 Kopekca npodgeccuoHanbHoOM 3TUMKM agBokata, n. 10 4. 3 cT.346.12 HK PO),
HenpeanpuMHMMATENbCKOro  XapakTepa afBOKaTCKOM  OeATenbHOCTW, 3anpeta  OKa3aHud
agBokaTtaMmu Iopuandeckon NOMOLLUM BHE PaMOK 3TOW OeATENbHOCTU U BCTYNNEHUS B TPyLOBble
OTHOLLEHWS B KavyecTBe paboTHMKOB, NOfydaemoe afBOKaTOM BO3HarpaXaeHue 3a OKa3blBaeMyro
IOPUONYECKYIO NOMOLb SABMNSETCA €OUHCTBEHHbIM WMCTOYHWKOM CyLLLECTBOBAHWA afBoOKaTa Kak
rpaXxgaHnHa W npogecCUOHanbHOro KOHCymnbTaHTa B obrnactm npaBa. COOTBETCTBEHHO,
CKragblBalolasca  npaBoOnNpUMEHUTENbHAA  MpakTuka NO  B3bICKAHMIO  BO3HArpaxgeHus,
BbINSI@4YEeHHOro afBoKaTy 3a YXe OKa3aHHyK [0BepuTento-0aHKpoTy HPUOMYECKYHD MNOMOLLb,
ABNSAETCA MNpsiMbIM MoOcAraTenbCTBOM Ha cBOOOAY afBoOKaTCKOM npodyeccum U OCyLLEeCTBIiEeHne
aZilBOKaTypoW CBOEMN NpaBo3aLMTHON AeATESTbHOCTUY.

[aHHas npuHunnmanbHaa no3nuuaA CoseTa He yTpaTtuna aktyallbHOCTU, NMOCKOJIbKY CUTyalunud He
n3mMeHunachb K nyyuemy, o 4emMm CBUOETENbCTBYET B TOM HUCIIE U o6pau.LeH|/|e agBokKaTta ...

C y4yeTtom atoro CoBeT nonaraet, YTo B TEX Cry4vasXx, Koraa U3 coaepkaHusi 3anpoca KOHKYPCHOro
ynpaensilowero sIBHO crieqyeT HamMepeHue MOoCnefHEero WHULMUMPOBATb paXKaaHCKO-NpaBoOBOM
CMNop C afiBOKaTOM B CBSi3M C OKasaHWeM MM HopUANYECKON NOMOLLM OpPraHn3aLMn-4OIDKHUKY, a He
HeobXoOMMOCTb  MONyYEeHUs [OOKYMEHTOB, NpuHagnexawmux [OOMMKHUKY, HenpeaocTaBrneHue
KOHKYPCHOMY YNpaBnsioLEMY CBEAEHUA U OOKYMEHTOB aJBOKaTCKOro Mpou3BOACTBa MO TakoMy
3anpocy MOXET paclLeHMBaTbCA Kak camo3alluMTa afaBokaToM CBOMX Npae (B TOM 4ucrne Ha
obecneyeHne cocTs3aTenbHOCTN NPU PAaCCMOTPEHUM NPEeAbSBIEHHbIX K HeMy TpeGoBaHui). Takue



AencTBua agBokaTa B OMuUCbiBaeMoun cutyaummn He MoryTt KBanMunumpoBaTbCs Kak coBepLleHue
ancumnniinHapHoOro npocTynka.

Mpw 3asiBNEHMN apOuTpakHbIM ynpaBnsowmm TpebosaHuin 06 ocnapvBaHuM cOenok, NpeamMmeTom
KOTOPbIX ABMSAETCA OKa3aHue afBOKaTOM HpUAMYECKON NMOMOLLM, B TOM YUCIe Npu ocrnapuBaHum
(pHaHCOBbLIX Onepauuii No NEepPeYnNCreHNI0 AEHEXHbIX CPEACTB aABoOKaTy B COOTBETCTBUM C
cornawieHmem o6 okasaHuM HPUONYECKON MOMOLUN OOMMKHUKY, (akTU4YeCcKu WUMeeT MeCTo
rpakaaHCKO-NPaBOBOW CNOP MEXAY aABOKaTOM M apOUTPaXKHbIM YNpaBrsitoLLMM.

CornacHo nyHkTy 4 ctatbl 6 Kopgekca npodbeccmoHanbHOM 3TUMKM afBokaTa 6e3 cornacus
[OBepuUTEens afBokaTt Brnpase MCNofb30BaTb COODOLLEHHbIE eMy JOBepUuTenemM cBeaeHnsi B oobeme,
KOTOpbIN afBOKaT cuYMTaeT pa3yMHO HeobxoauMbIM AN OOOCHOBaHUSA CBOEW NO3vuuun npu
PacCMOTPEHUN TPaXOAHCKOro cropa Mexgy HUM 1 JosBepuTenemMm unm Ans CBoen 3awuTbl Mo
BO30OYXOEeHHOMY NPOTMB HEro ANCUMNIIMHAPHOMY NPOU3BOACTBY MW YrONOBHOMY Aeny.

CnepoBaTenbHO, afABoKaT, B LiENsiX 3alMTbl CBOMX NpaB Npu 3asiBNEHMU K HEMY Takux TpebGoBaHuii
N pacCMOTPEHUN UX CydoM, BrpaBe 6e3 cornacusi 4OBepUTENs NPeaocTaBUTb B CyA corfalleHue
06 oKaszaHuMK pUOMYECKOM MOMOLUM W MHble CBeAeHUs, noaTBepXpawlime dakT okasaHust
topuanyeckon nomowm, B 0OGbeMe, KOTOpbIA afBoKaT CoYTeT pasyMHO HeobXoauMmbiM Ans
060CHOBaHUSA CBOEW MO3MUMM C YYEeTOM pacrnpedeneHus obsi3aHHOCTEN MO [oKa3blBaHWIo,
YyCTaHOBMNEHHOrO NpoLeccyarnbHbIM 3aKOHO4ATENbCTBOM.

MNpn aTOM agBoKaT AOMKEH NpefoCTaBUTb MUHMManbHO Heobxoaumbln obbem MHopmaumy,
COCTaBIAOLLEN afBOKATCKyIO TalHy, UCKIOYasa Takne CBeAeHWs, KOTOpble HE MMEKT OTHOLLEHMS K
3awmTe npaB M 0B6OCHOBaHWIO MO3ULMK NO BO3BY>XOEHHOMY B OTHOLUEHUW HEro rpaxgaaHCcKoMy
(apbuTtpaxHomy) geny.

B cuny nyHkta 4 ctatbm 6 Kogekca npodheccroHanbHOWM 3TUKM agBokaTa npegocTtaBfneHue
anBokaTtom cyny 6e3 cormacusa goBepuTens CBEAEHWN, coaepKalumx afBOKaTCKyl TaunHy, npwu
YyKa3aHHbIX 06CTOATENbCTBaxX W C COBNIOAEHMEM YKa3aHHbIX YCroBuin He OyaeT SBNSTbCA
HapyweHnem TpeboBaHun 3akoHa 06 agBokaType n Kogekca npodeccuoHanbHOM aTUKU aaBokaTa
0 3aluTe aaBOKaTCKOW TalHbI.



3.To TpeTbeMy, HeTBEPTOMY U NATOMY BOMNpPOCam

Kak ykasaHo Bblwe, 3akoH 06 agBokaType M Kogekc npodgeccuoHanbHOM 3TUKM afBokaTa
cogepxaTt 3anpeT aAdBoKaTy 3aHuMMaTtb No  Aeny no3uuuio, MPOTUBOMOSMOXHYD  MNO3ULUK
AoBepuTens; pasrnawartb 6e3 cornacus OoBepuTens cBefeHusi, COOOLEeHHble MM afBoKaTy B
CBSA3M C OKasaHWemM emy puanudeckon NOMOLLK, M UCMONb30BaTb UX B CBOMX WHTepecax uUnn B
MHTepecax TPeTbUX NUL; OKasblBaTb HOPUANYECKYHO MOMOLLb B YCNOBUAX KOHPIIMKTA UHTEPECOB
aoBepuTenen.

JTobas npoueaypa 6aHKPOTCTBA MPOUCXOAMT B YCINOBUAX KOH(PNMKTA UHTEPECOB Pa3HbIX CTOPOH
(Bellum omnium contra omnes — BoliHa Bcex NpoTMB BCEX).

C MoMeHTa yTBepXOEeHUsI CyooM apOWUTpaXKHOro YynpaBnsOLWIEro Yy MocrnegHero BO3HUKaeT
00513aHHOCTb MO BbISIBNEHUIO MPU3HAKOB MNpefHaMEPEHHOro unu (UKTMBHOMO OGaHKpoTCTBa, MO
BbISIBMIEHVIO MNOAO3PUTENbHbLIX CAENOK [OOIMKHMKA W WX OCnapvBaHWio, MO MPUBMEYEHUO K
cybGcmanapHO OTBETCTBEHHOCTM UL, KOHTPONMPOBABLUNX OOIMKHMKA.

B npouecce okasaHusa topugmyeckon nomowm O6LecTBY B TeYyeHue ANUTENbHOro BpPEMEHU A0
BblHECEHMSA peLleHnsa apbuTpaxHoro cyga o npuaHaHun JormkHnka 6aHKpOTOM agBoOKaT C BbICOKOM
BEPOSATHOCTbIO 3aHUMan No3nUno, He COOTBETCTBYHOLLYO NO3MLMM apOUTPaKHOro ynpasnsatoLLero.
Kpome Toro, agBokaty MOrnu ctaTbh M3BECTHbI TakMe CBeAEeHNsl O B3aMMOOTHoLWeHnsax Obwectsa 1
KOHTponupyowmnx OBLecTBO Nuu, a Takke 0 B3aMmMooTHoweHuax ObwecTBa 1 ero KOHTpareHToB
(HbIHELLIHMX KpeauTOpOoB), KOTOpble apbuTpakHbi YNpaBnsOWUA MOXET MCnofb3oBaTh AN
OCYLLIECTBMNEHNSA CBOMX MOSTHOMOYUIM MO OCMNapuUBaHMIO COENOK U MHULMWPOBAHUIO NPUBIEYEHUS
KOHTPONMPYOLLNX N, K cybcuanapHO OTBETCTBEHHOCTW.

B cnyyae npoaomkeHuWs okasaHusi afBOKaTOM HOPUAMYECKON MOMOLLM OpPraHU3auUMU-A0IKHUKY
nocne HasHa4yeHWsi KOHKYPCHOrO YMpaBMsitOLEro, paBHO kak M B Cry4Yae MPUHSTUS adBOKaToOM,
OKasblBalOWWUM UMM paHee OKasblBaBLUMM OPUONYECKYIO MNOMOLb OpraHn3aunun-gormkHUKY,
NOPYyYEeHUs1 Ha OKasaHWe PUANYECKOW MOMOLLM CaMOMYy KOHKYPCHOMY ynpaensiowemy, agsokat
OyneT OencTBOBaTb B YCMOBUSIX HanNMuMs KOHQIUKTA MHTEPECOB, YTO HegonycTtumo. B cesaAsu ¢
3TMM afBoKkaTy criefdyeT BO3[AepXaTbCs OT MPUHATUS MOPYYEHUSI HA OKasaHue HpUaNYECKon



NOMOLLN KOHKYPCHOMY YyhpaBldlowemy [omkHuka, a Takke OT npoaoJnkKeHna OKa3aHuA
lOpI/l}J,I/ILIeCKOIZ noMoOLLX  camou opraHun3auunn-gosnkKHMKY nocne Ha3Ha4YeHnA  KOHKYPCHOIro
ynpasnawLwiero.

B cnyyae npuHATMA agBOKaTOM, OKasbiBalWMM (OKasbiBaBLUMM) HOPUANYECKYHD MOMOLLb
OpraHn3auun-a4oIPKHUKY, MOPYYEHUA OT Nuy, Yy4YacTBylOWMX B Aerne O 6aHKpOTCTBE TOro e
AOIMKHUKA MM B apbuTpaykHOM npoLuecce no 3ToMy Aerny, Takke BbICOKa BEPOATHOCTb Hanmnuus
KOH(NMKTA MHTEPECOB C YYETOM MO3MLMM, KOTOPYI 3aHMMan agaBokaT B Aene o BaHKpoTcTBe
AOIDKHMKA, a Takke HapyLeHMs MHbIX NPUBEOEHHLIX Bbile TpeboBaHuK npodeccMoHanbLHOM
3TUKK. B cBA3M € 9TMM agBokaTy crieyeT CaMOCTOATENbHO, C YY4ETOM KOHKPETHbLIX OBCTOATENBCTB,
NpYHUMaTb pelleHMe O BO3MOXHOCTU MNPUHATUS MNOAOOHbLIX MOpyYeHUn, BO BCEX Cry4vasx
obecneyunsas HEeyKOCHUTENbHOEe cobntogeHune npuBeaeHHbIX BblLle TpeboBaHui
npogeccnoHanbHon aTukU. HapyleHne atnx TpeboBaHu, coBepLleHHOe agBOKaTOM YMbILLSIEHHO
NI No rpybor HEOCTOPOXKHOCTU, SABMSIETCA OCHOBaHMEM ANS NPUBIIEYEHUS ero K ANCUMNInHapHOK
OTBETCTBEHHOCTH.



