NmeHem

Poccunckon ®epgepauum

INOCTAHOBJIEHHUE

KOHCTUTYLIMOHHOI'O CYIA POCCUNCKOU ®EJEPAITNU

0 JIeJy O MPOBEPKE KOHCTUTYLIMOHHOCTH IMYHKTa 7 YaCTH BTOPOU CTAThbU
29, yactu yeTBepTOM cTaThM 165 M yactu nepBoi cratbu 182 YromoBHO-
nporeccyaibHoro kojekca Poccuiickoit ®denepaiiiu B CBSI3U € Kamo0oi
rpaxaad A.B.bansna, M.C./[3100b1 u Apyrux

ropoxa Cankr-IletepOypr 17 nexadps 2015 rona

Koncturyunonnsiit Cyn Poccuiickoit @enepannu B coctaBe IIpeacenarens
B.JI.3oppkuna, cyaeit  K.B.Apanosckoro, A.W.boiinoBa, H.C.bonnaps,
I''A.T'amxueBa, FO.M.lanunosa, JI.M.)Xapkosoii, I'.A.)Kununa, C.M.Ka3aHiiesa,
M.N.Kneanaposa, C.J1.Kus3eBa, A.H.KokotoBa, JI.O.KpacaBunkoBoi,
C.I1.MaBpuHa, H.B.MenbHuKOBa, 0. 1.Pynkuna, 0O.C.X0oxXpsiKOBOH,
B.I'.fIpocnaBuesa,

pykoBoAcTBYsich crtatbeit 125 (wacte 4) Konctutyuum Poccuiickoit
®enepanuu, MyHKTOM 3 4acTH MEPBOM, YAaCTSIMU TPEThEW M YETBEPTOM CTATHU 3,
4acTbhlO MepBOM cTathu 21, cTaThsiMu 36, 471, 74, 86, 96, 97 u 99 denepanprHOTrO
KOHCTUTylIMOHHOTO  3akoHa «O  KoncturyumonHnom Cyne  Poccuiickoi
denepanumn,

paccMoTpen B 3acedaHud Oe3 MPOBEICHHS CIYIIaHUS JCJIO O IPOBEPKE
KOHCTUTYUHOHHOCTH ITyHKTa 7 4aCTH BTOPOM CTaTbd 29, 4acTU YETBEPTOU CTAThU

165 n yactu nepsoii ctateu 182 YIIK Poccuiickon @enepanuu.
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[ToBogOoM K paccMOTpeHMIO JieNia sBuiach »kamoba rpaxaan A.B.bamsna,
M.C.J[3100b1, C.B.Hukonaesa, B.B.IlapnaueBa, J[I.B.Ilerposa, B.B.IIpoxoposa,
M.B.PoxkoBa u JI.B.FOpueHko. OcHOBaHMEM K PACCMOTPEHHUIO JI€JIa SBUJIACH
OOHapy’>KUBIIAsACS HEOINPEACICHHOCTh B BOIPOCE O TOM, COOTBETCTBYIOT JIH
Koncturynun  Poccuiickoii ~ @enepauuu  OClIapuBacMble  3asBUTEISIMU
3aKOHOMIOJIOKEHHS.
3acnymaB coobmienue cyapu-gokiaaunka HO.M.JlanunoBa, wuccienoBaB
NPEACTABICHHBIE JOKYMEHTBI M WHble Marepuaibl, Koncrturyunonssii Cyn

Poccuiickon Penepanuun

YCTAaHOBHUI:

1. 3asButenu mo HacrosmeMmy aeny rpaxaane A.B.bamsn, M.C.[I3100a,
C.B.Hukonaes, B.B.Ilapnaues, /[[.B.Iletpos, B.B.IlpoxopoB, M.B.PoxkoB wu
JL.B.FOpueHkOo ocnapuBalOT KOHCTUTYLMOHHOCTb  CJEAYIOIIMX MOJOKEHUU
YronoBHO-TIpoLiecCyalibHOr0 Koaekca Poccuiickont denepanuu:

NyHKTa 7 4acTH BTOPOMl cTaThbu 29, B COOTBETCTBUU C KOTOPBIM B XOZE
J0CYAeOHOTO TPOU3BOJACTBA TOJBKO CYJ MPaBOMOYEH MPUHUMATH DELICHUS O
IPOU3BOJCTBE BBIEMKH IPEAMETOB U JTOKYMEHTOB, coJieprKalux
rOCY/IapCTBEHHYIO WJIM HHYIO OXpaHseMylo (QeaepalbHbIM 3aKOHOM TaiiHy, a
TaKKe MPEAMETOB U JOKYMEHTOB, COJEPKAIUX HHPOPMAIIHIO O BKJIAJIaX U CUETaX
rpakaaH B OaHKaX U UHBIX KPEIUTHBIX OpPraHU3aIusX;

4acTU YETBEPTOU CTaTh 165, ycTaHaBIUBAIOIIEH, UTO MOCJIE PACCMOTPEHUS
XOJlaTalCTBa O TIPOU3BOJCTBE CJIEACTBEHHOIO JECHUCTBUA CYIbsl BBIHOCHUT
MMOCTAHOBIICHWE O Pa3pelICHUH TPOU3BOJICTBA CIIEJCTBEHHOTO IEHCTBUA WA 00
OTKa3€ B €ro MPOU3BOJICTBE C YKa3aHUEM MOTHMBOB OTKAa3a;

4acTH MEPBOM cTaThbu 182, COrNIaCHO KOTOPOM OCHOBAaHMWEM IPOU3BOACTBA
OOBICKa SIBJISIETCSl HAJMYME JOCTATOYHBIX JAHHBIX IMOJIaraTh, YTO B KaKOM-JITHOO
MECTe WJIA y KaKOT0-JIMOO JIUIa MOTYT HaXOJIWUThCA OpYAusi, 00OpyIOBaHHUE WU
VHBIE CPEICTBA COBEPUICHUSI MPECTYIUICHUS, MPEAMEThI, JOKYMEHTBI U IEHHOCTH,

KOTOPBIC MOI'YT HUMCTb 3HAUCHUC JId YTOJIOBHOI'O ACJIA.
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1.1. 30 amrycra 2013 roga B oTHouieHMHM rpaxaaHku JI. — gupekropa
rOCYJapCTBEHHOTO  OIJKETHOro  yupexaeHuss HoBocubupckoidt — oGnactu
«ATEHTCTBO PETMOHAJIBHOTO MapkeTuHra» u rpaxngan J[.B.lletpoBa wu
JI.B.IOpueHko — paGOTHUKOB JAHHOTO YUpekKACHUSI ObLIO BO30OYXKIEHO YrOJOBHOE
neno Ne 359399 no npusHakaM MPECTYIUIEHHS, NPEIYCMOTPEHHOTO YaCThIO
yeTBepTol ctathu 159 «MomennuyectBo» YK Poccuniickoit ®enepanuun. Ilo
BepcuM clencTBus, B nepuog ¢ 1 mapra mo 31 wutona 2012 roga ykasaHHbIE
rpaxkJiaHe TPYINONW JHI[ MO MPEIBAPUTEIIBHOMY CrOBOPY C HCMOJIb30BAHUEM
CIIY)K€OHOTO TIOJIOKEHUS TOXUTWIN U3 Oromxkera HoBocubupckoit obnacTtu
2 700 000 pyOseii moj TPEeaJIOrOM HCIOJIB30BAHUSI ITHX CPEJCTB B KAayeCTBE
cyocumuit Ha mnpoeneHue B 2012 roxy MexayHapoJHOrO HHHOBAIIMOHHOT'O
dopyma. VX 3ammTy Mo JaHHOMY YTOJOBHOMY JICNIY OCYIIECTBIISIIN aJBOKAThI U3
HEKOMMepUeckoil  opranuzamuu  «HoBocuOupckas  ropojckass — KOJUICTHS
ansokaroB» A.B.bamsn, M.B.PoxxkoB u C.B.HukomaeB, tpaxnanka M.C.[I3t00a
ABJISLIACH CBUJIETENIEM 110 JAHHOMY YTOJIOBHOMY Jielly, a agBokarsl B.B.IlapHaueB u
B.B.IIpoxopoB oka3bIBai I0OPUIUYECKYIO TTIOMOIIb IBYM JAPYTHM CBUJIETEIISIM.

5 okTs6ps 2014 roga mo maTepuanam, BbIJICJICHHBIM U3 YTOJOBHOTO Aena No
359399, B otHomenuu JI. OblT0 BO30YyXkIeHO yrojoBHoe jaeno Ne 40313 mo
Npu3HaKaM MPECTYIUICHUs, MPEAYCMOTPEHHOIO 4YacThl0 TpeThe cTatbu 160
«IIpucBoenue mnm pacrtpara» YK Poccuiickonn deneparuu, KOTopoe, N0 MHEHUIO
cJIeloBaTeNsl, BBIPA3WIOCh B MPOTHBONPABHOM OOpAIIeHHMH B CBOIO TMOJb3Y U B
nonb3y [[.B.IletpoBa u JI.B.FOpueHKO BBEpEHHBIX €W JEHEKHBIX CPEACTB B
pasmepe 247 000 pyOeid, 9acTh KOTOPBIX OblIIa 3aTEM IEPECUHCIICHA HA PACUCTHBIN
CYeT HEKOMMepueckor opranuzanuu «HoBocuOupckas ropoacKas KOJIJIETHS
aJIBOKATOBY.

OxTa0prCcKuil palioHHBIN cyn ropona HoBocubupcka mocTaHOBICHHEM OT S5
okTsi0ps 2014 roma ymoBIETBOPHI XOAATANCTBO CJIEAOBATEINSI O MPOU3BOJCTBE B
HEXKUJIBIX  MOMELICHUSX, 3aHUMAEeMbIX  HEKOMMEpPUECKON  opraHu3aiuei
«HoBocubupckass TOpoACKash KOJUIETHSl aJBOKAaTOB», aJBOKAaTaMH JpPYTrUx

aZBOKAaTCKuX oOpa3oBanuii, a Takke OOO «Ayautopckas cnyx6a «HoOn
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Komnanu», oObICka ¢ 1ENbl0  OTHICKAHUS W U3BITHUS  JOKYMEHTOB,
MOATBEPKAAIOMINX OIUIATy HOPUAWYECKONW MOMOIIM IO YrOoJOBHOMY geny Ne
359399, angBOKaTCKUX MPOM3BOJICTB M MHBIX NPEIMETOB U JTIOKYMEHTOB (B TOM
YUCJIe XPAHSIIUXCS Ha DJIEKTPOHHBIX HOCHUTENSAX), MMEIOIIUX 3HA4eHUe s
yronoBHOro fena Ne 40313, a B ciryyae COKpBITHS TAKUX IPEIMETOB U JOKYMEHTOB
— MPOU3BOCTBA C LIEJbI0 UX OTHICKAHUS U U3BATUS TUYHOTO OOBICKA aJBOKATOB U
WHBIX JIMI, KOTOpPhIE MOIJIM HAXOJAUThCA B OTUX TOMEIICHUSX HAa MOMEHT
OCYIIECTBIICHUSI COOTBETCTBYIOIIUX CIECICTBEHHbIX JeucTBui. Ilpu sTOomM cyn
cocnajicsi Ha mnonoxkenust ctare 165 u 182 VIIK Poccuiickoit ®@enepauuu, a
Takke ctathu 8 DenepanbHoro 3axkoHa ot 31 mas 2002 roma Ne 63-d3 «O0
aJIBOKATCKOM JIEATENIBHOCTH U ajaBokatype B Poccuiickon @Penepauuny,
KACaloIIMXCsl  aJBOKAaTCKOW  TailHbl, TMPOBEACHUA  ONEPATUBHO-PO3BICKHBIX
MEpOMPHUATHUI U CIEACTBEHHBIX JIEMCTBHII B OTHOIIEHUM aJBOKATa HA OCHOBAaHWU
CyJ1IeOHOTO pelIeHus.

AnennauuoHHble  KanmoObl  aaBokaToB,  BKItouas — B.B.[lapnauena,
B.B.IIpoxopoBa u M.B.PoxkoBa, Ha moctaHoBieHHe OKTAOPHCKOrO pailOHHOTO
cyna ropoga HoBocuGupcka ot 5 oktsa6ps 2014 roma ObLIM ocTaBieHBI 0e3
ynoieTBopenns HoBocuOupckum 00IacTHBIM CyJIOM C YKa3aHMEM Ha TO, YTO BCE
NEPEUYHCIICHHbIE B HEM aJBOKATCKHUE MPOU3BOACTBA MOTYT UMETh 3HAYCHHE IJIS
paccieoBaHus COOTBETCTBYIOIIETO YTOJOBHOIO [I€Jla, a MOTOMY CyI TEpPBOM
MHCTAHLIMM TMPAaBWIBHO [Jaj pa3pelleHue Ha WX U3bIATHE, JACHUCTBUS Ke
CJIeIOBATEIs 10 U3BITUIO B X0/I€ 0OBICKA JOKYMEHTOB U MPEAMETOB, B TOM YHCIIE
aJIBOKaTCKUX TMPOM3BOJCTB, HE MMEKIOIIUX OTHOLICHUS K PpacciaeayeMoMy
YTOJIOBHOMY JICNIy, MOTYT OBITh oOO’kajmoBaHbl B mopsiake crathu 125 VYIIK
Poccuiickoit ®@enepanun (aneuIIIIMOHHOE ITOCTaHOBIeHHE OT 3 aekabps 2014
roja).

1.2. Kak caenyer u3 crareit 74, 96 u 97 deaepabHOr0 KOHCTUTYITHOHHOTO
3aKOHA «O Koncturynnonnom Cyne Poccuiickon denepanuny,
Koncturynmonnsnii  Cyn  Poccmiickoii  ®deneparnuu, mnpoBepss 1o xamode

rpaxxagaiHiia KOHCTUTYIOHMOHHOCTD SaKOHOHOHOH(eHHﬁ, IIPUMCHCHHBIX B €ro ACJIC,
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paccMOTpEHNEe KOTOPOTO 3aBEPIICHO B CY/IE, U 3aTPAruBalONINX KOHCTUTYIIMOHHBIE
mpaBa M CBOOOABI Tpak/iaH, Ha HAPYIIEHUWE KOTOPBIX CCHUIACTCS 3asBUTEIND,
MIPUHUMAET MOCTAHOBJICHHE TOJILKO MO MPEIMETY, YKa3aHHOMY B *kajno0e, U JIUIIb
B OTHOIIEHWU TOW YACTU aKTa, KOHCTUTYIIMOHHOCTH KOTOPOM TOJBEpraercs
COMHEHHUIO, OIIEHHMBAasi TPHU OSTOM KaK OYKBAJIBHBIM CMBICT paccMaTpUBAEMbIX
3aKOHOTMOJIOKEHUNW, TaK W CMBICH, TMpHUAaBaeMblii UM OQUIHMAIBHBIM W HHBIM
TOJIKOBAHUEM HWJIM CJIOXKUBILEHCA IPAaBONPUMEHUTEIBHON IPAKTUKOM, a TaKkKe
UCXOJI1 M3 MX MECTa B CHUCTEME IMPABOBBIX HOPM, HE OYJyd4M CBSI3aHHBIM TMPH
NPUHSATUU PEUISHUsS] OCHOBAHUSIMU U JIOBOJIAMH, M3JI0’KEHHBIMH B Kayo0e.

3asBUTENIM MO HACTOSIIEMY JAENYy YTBEPKIAIOT, YTO OCIMapUBAaEMble UMU
3aKOHOTIOJIOKEHHS, TTO3BOJISASI CYAy YAOBJIETBOPATH XOJaTaiicTBa cieaoBaTesst 00
U3BIATHH Y aJIBOKATa, OCYIIECTBISIONIETO 3alIUTY MOA03peBaeMoro (0OBUHSIEMOTO)
10 YTOJIOBHOMY JIeJTy, U B TIOMEIIEHUHN aJIBOKATCKOTO 00pa30BaHUs COCTABIISIOIINX
aJBOKATCKYI0 TallHy MaTepuajioB aJBOKATCKUX TPOU3BOJCTB B OTHOIICHUU
JNOBEPUTENEH, CO34A0T BO3MOYKHOCTh HECOPAa3MEPHOTO OTPAaHUYCHHS NpaB U
cBOOOJ ueloBeKa M TpaxJAaHWHA, MPEMATCTBYIOT  MpodeccruoHaIbHON
JCSITEILbHOCTH aJBOKATa M TEM CaMbIM MPOTUBOPeUaT cTaThsaM 2, 15 (gacts 4), 17,
18, 23 (wacth 1), 24 (wacts 1), 45, 46 (vacts 1), 48 (wacte 1) u 55 Korcturynuu
Poccuiickoit @enepanum.

CoOOTBETCTBEHHO, ITYHKT 7 4aCTU BTOPOM cTaThi 29, 4acTh yeTBEpTasi CTAThbU
165 u yacte mnepBas crtatbu 182 VYIIK Poccuiickoii ®enepaiuu sSBISIOTCA
npeameTom paccmotpennst Koncrurynuonnoro Cyna Poccuiickoit @enepanuu no
HACTOSILLEMY €]y MOCTOJbKY, MOCKOJbKY Ha OCHOBAaHUU COAEPXKAIIUXCS B HHUX
MOJIOKCHUI paspemraeTcss BOMPOC O TMPOBEAECHUU OOBICKA B TIOMEIICHUSX,
UCIIOJIb3YEMbBIX aJIBOKATOM JUISl OCYILECTBJICHUSI aJIBOKATCKOM AESTEIbHOCTH, H
OTIPEIEISIIOTCS 00BEKTHI, KOTOPHIE TOJJICKAT OOHAPYKEHUIO U U3BATHIO B XOJE
JAHHOTO OOBICKa, B paMKax YroJIOBHOIO [e€Jla, B KOTOPOM TIOJ03PEBAEMbIM,
OOBHHSIEMBIM SIBIISIETCS IOBEPUTENH aIBOKATA.

2. IlpaBo Ha moNy4YeHHE KBATH(PUITMPOBAHHONW IOPUAMYECKONW TOMOIIN — B

4ucie APYrux npas U CBOOO YeIoBeKa U Tpak/laHlHa, IPU3HAHUE, COOJIIOICHUE U
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3allliTa KOTOPBIX COCTaBIISIIOT OO0S3aHHOCTh TOCYAapCTBAa U KOTOPBIE SIBISIOTCS
HEMOCPEJCTBEHHO JICUCTBYIOIIUMH, ONPEACISIIOT CMBICH, COAEpX,aHUE U
MPUMEHEHUE 3aKOHOB, JCSATEIBHOCTh 3aKOHOAATEIBHONM U MCHOJIHUTEIHHOMN
BJIACTU M 0OECHEYMBAIOTCS TMPABOCYIUEM, — IMPU3HAETCA M TapaHTUPYETCs B
Poccuniickoit ®enepauyn B coorBerctBUM ¢ KoHctutynuen Poccuiickoi
denepanui UM COTJIaCHO  OOIIENPU3HAHHBIM  TMPUHLIMIIAM W HOpMaMm
MexayHaponHoro npasa (ctaten 2, 17, 18 m 48 Kouctutymuu Poccuiickoi
denepanun).

I'ocynapcTBo, MpuU3BaHHOE TapaHTUPOBAThH JaHHOE MPaBO, B CHIIY cTaTen 45
(uactb 1) u 48 (wactb 1) Konctutynmuu Poccuiickoit ®enepanuu 00s3aHO
CO3/1aBaTh W HAJICKAIUE YCIOBUS TpaKJaHaM JIJIsi €ro peaju3alluu, a JIUIam,
OKa3bIBAIOIIUM HOPHIMYECKYIO TIOMOIb, B TOM 4YHCJE aJBoKaTam, — JJis
3 PeKTUBHOTO OCYIIECTBIICHUS ux NEeSATeIbHOCTH (ITocTtanoBnenue
Koncturynmonnoro Cyna Poccutickoit @enepanuu ot 23 aexadps 1999 roga Ne
18-I1; Omnpenenenune Koncrutynmonnoro Cyma Poccuiickoit ®enepanuu ot 8
HostOpst 2005 roma Ne 439-0).

[IpaBo mMONB30BaTbCS MOMOIIBIO aJBOKAaTa (3alIMTHHUKA) MPU3HAETCA B
KaueCcTBE OJHOTO W3 OCHOBHBIX IIPaB YEJOBEKAa M MEKIYHApPOIHO-IPABOBBIMU
aKTaMu, SIBISIONIMMUCA B cuily ctatbu 15 (dacte 4) Konctutyuuu Poccuiickoit
denepannr COCTABHOW YacThIO MPaBOBOM cUcTeMbl Poccun, — MexayHapoIHbIM
MaKTOM O TPaXTaHCKUX M MOJUTHYECKUX IMpaBax (MOAMYHKTHI «by», «d» myHKTa 3
ctatbu 14) m KoHBeHIMEN O 3alIuTe IpaB YeJIOBEKa W OCHOBHBIX CBOOOJ
(TIOAITYHKT «C» MYHKTA 2 CTaThH 6).

Bbynyun He3zaBUCUMBIM TMpOGEeCCHOHATBHBIM COBETHHKOM I10 TPABOBBIM
BOIIPOCaM, Ha KOTOPOTO 3aKOHOM BO3JIOKE€HA MyOnu4Has 0OS3aHHOCTH
oOecrieunBaTh 3aIIUTY TIPaB U CBOOOJ YEIOBEKA W TpaKJaHWHA (B TOM YHCIE TIO
Ha3HAYEHUIO CYJIOB), aJIBOKAT, KaK yka3biBasl Konctutynmonnsiii Cyn Poccuiickoi
denepanuu, OCYIIECTBISICT JESITEIbHOCTh, HMEIOUIYI0 MyOJIMYHO-TIPAaBOBOM
XapakTep, peanu3yss TeM CcaMblM TapaHTUM I[paBa KaXJOro Ha IMOJy4YeHUE

KBATU(UIIMPOBAHHON IopuaMueckol momomu. Bmecte ¢ Tem ocyliecTBiIeHUE
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agBOKaTaMu NyOnuYHbIX (QYHKIUNA TOpeArnosiaraeT Cco3JaHue HOPMaTUBHO-
MPaBOBBIX U OPTraHU3ALMOHHBIX MEXaHU3MOB, KOTOPhIE MO3BOJSIOT 00€CIEUUBATH
3aKOHHOCTh B JICATEIILHOCTH aJBOKATOB C YYETOM CHEHU(PUKH aJBOKATYpHI Kak
Mpo(ecCHOHaNBbHOIO COOO0IIeCTBA aJBOKATOB, KOTOpOE, OyIydyd HHCTUTYTOM
IPaKIaHCKOTO OOIIECTBA, HE BXOJUT B CUCTEMY OPraHOB I'OCY/IapCTBEHHOM BIacTH
M OpraHoB MECTHOTO CaMOYIIpaBJICHHUs] M JIEUCTBYET HA OCHOBE IPUHIIUIIOB
3aKOHHOCTH, HE3aBHCHUMOCTH, CaMOYIIPaBJIEHUS, KOPHOPATHUBHOCTH, a TaKXkKe
NPUHIMIIA PaBHOMpaBHs aJaBOKATOB (MyHKTHI 1 u 2 crtathu 3 DeaepanbHOTO
3akoHa «0OO0 aJBOKAaTCKOM JesATeNbHOCTM W aaBokaType B Poccuiickoii
denepanuny).

2.1. HeoOxoaumas cocTaBiIsIoIIast paBa MoJIb30BaThCsl MOMOIIBIO aIBOKaTa
(3amuTHUKA) — oOecreueHne KOH(PUACHIIMATBHOCTH CBEJICHHM, COOOIIaeMbIX
aJBOKAaTy €ro JOBEepUTEJIeM, KOTOopas SIBISETCS HE MPUBWICTHEH aJBOKaTa, a
rapaHTHEN 3aKOHHBIX MHTEPECOB €ro JOBEPUTENIS, MOJJIEKAIIUX 3alIUTe B CHIY
Konctutyunn Poccuiickont @enepanun, npeayCMaTpUBAIOIICH MTPAaBO Ka)XJI0ro Ha
HENIPUKOCHOBEHHOCTh YaCTHOW KU3HH, JTUUYHYIO U CEMEWHYyIo TaiHy (cTaThs 23,
yacTh 1), 3amperniaromnieii cOop, XpaHEHHE, HCIOJIb30BaHHE M PACIPOCTPaHCHHE
HH(pOPMAIIMK O YaCTHOM KU3HHU Juila 0e3 ero cornacus (ctatbs 24, dactp 1),
3aKpeIUIAIONICH TMpaBO OOBUHSAEMOIO CUYUTAThCS HEBUHOBHBIM, IIOKa €T0
BUHOBHOCTh HE OyJeT J0Ka3aHa B MPEIyCMOTPEHHOM (eneparbHbIM 3aKOHOM
NOPSIIKE U YCTAaHOBJIEHA BCTYNHUBIIUM B 3aKOHHYIO CUJTy IPUTOBOPOM Cya (CTaThs
49, gacth 1), a TakKe MpaBO HE CBHETCIHCTBOBATH MPOTHB camMoro cedst (crarhbs
51, gacth 1), KOTOpO€ O3HA4YaeT HE TOJBKO OTCYTCTBHE Y JHIAa OOS3aHHOCTH
JaBaTh TPOTHB ce0s TOKa3aHWA B KadeCTBE CBHJETENS, I[0J03PEBAEMOro,
OOBHHSEMOT0 WJIA MPEIOCTABIIATh TAKHWE CBEJCHUS B KaKOH OBl TO HU OBLIO MHOM
dopMe, HO W 3ampeT HA TPUHYIUTEIHLHOE H3BATHE W HWCIOIB30BAHUE TAKUX
CBEJICHMI, €ClTM OHM OBbUIM paHee TOBEPEHBbI JUIOM AaJBOKATy IMOJ YCJIOBUEM
COXpaHEHHMs] UX KOH(DHUACHIIMATLHOCTU B IEISX 00ECNEUEHUs 3allUThl CBOUX IPaB

M 3aKOHHBIX HHTCPCCOB.
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O0s13aHHOCTh XPaHUTh AJIBOKATCKYIO TallHy B PaBHOM CTEMEHHU JICKHUT U Ha
aJIBOKaTCKUX 00pa30BaHUAX, BKJIIOUYasl KOJUIETUU aJiBokaToB. Kak HeoqHOKpaTHO
ormeuan Konctutynumonssii Cyxa Poccuiickorn @enepanuu, TrapaHTUPYyEMOE
cratbeit 23 (wacth 1) Kouctutrynum Poccuiickoit ®enepanuu mnpaBo Ha
HEMPUKOCHOBEHHOCTh YACTHOM JKW3HU PACIpOCTPaHsSIETCss Ha Ty 00J1acTh
KU3ZHEJEITEIbHOCTH YEJI0BEKA, KOTOPasi OTHOCUTCS K OTACIBHOMY JIMILY, KaCaeTCs
TOJILKO 3TOTO JIMIIA U, €CIIA €ro ACUCTBUSA HOCSAT HEMPOTUBOMPABHBIN XapakTep, HE
MOJIJICKUT KOHTPOJIFO CO CTOPOHBI obOmiecTBa u rocynapctsa (IloctanoBnenue ot
16 utonst 2015 roga Ne 15-11, onpenenenust ot 9 urona 2005 roma Ne 248-0, ot 16
depans 2006 roga Ne 63-O, ot 26 sauBaps 2010 roga Ne 158-O-O u ot 27 mas
2010 roma Ne 644-0-0).

[IpuBenennsiM  nosioxkeHusiM  Konctutynuum Poccuiickorn  Denepaunu
KOPPECTIOHIUPYIOT TMOJIOKEHUST MeXIyHapOAHOTO MakKTa O TPaXJAAaHCKUX U
MOJIMTUYECKUX TMpaBax, COIJIACHO KOTOPBbIM HHUKTO HE MOXKET IIOJBEpPraThCs
MPOU3BOJILHOMY WJIM HE3aKOHHOMY BMEIIATEILCTBY B €r0 JIMYHYIO U CEMEMHYIO
KU3Hb, MIPOU3BOJIBLHBIM 1GRI05 HE3aKOHHBIM MOCATaTeILCTBAM Ha
HEMPUKOCHOBEHHOCTh €r0 JKWIWINA WIM TalHy €ro KOPPECHOHJCHIIMU WU
HE3aKOHHBIM TOCSITATENIbCTBAM HA €ro 4YeCTh W PENyTallMio, KaXIblil 4YeIOBEK
UMEET MpaBO Ha 3allUTy 3aKOHAa OT TaKOro BMEIIATEIbCTBA WM TaKUX
MOCSTaTEIbCTB, a OOBUHSAEMBIM — HE OBITh NMPUHYXAAEMBIM K Jadye TOKa3aHUU
npoTHB cebs camoro (HMOANYHKT «g» HyHKTa 3 crathu 14 u crates 17), u
noyioxkeHnss KOHBEHIIMM O 3aluTe MpaB 4YeJOBeKa M OCHOBHBIX CBOOO,
MPOBO3IJIALIAONMIEN TPABO KAXKIOI0 HA YBAXKEHHUE €r0 JIMYHOM M CEMEUHOM KU3HH,
€ro KWINILA U €ro KOPPECIOHJACHIIMA W HE JOIyCKAIOLIEH BMEIIATEIbCTBO CO
CTOPOHBI MyOJIMYHBIX BJIACTEH B OCYIIECTBJICHHE STOTO MpaBa, 3a WCKIIOUYECHUEM
CJIy4aeB, KOrjJa Tako€ BMEIIATENbCTBO MPEAYCMOTPEHO 3aKOHOM U HEOOXOJIUMO B
JIEMOKPATHYECKOM OOIIeCTBE B WHTEpPECax HAIMOHATBLHON O€30MacHOCTH W
OOIIECTBEHHOTO TMOPSAKA, DKOHOMHUYECKOTO OJaroCOCTOSHHUS CTPaHbl, B IEISAX
MpEAOTBPAILLICHUST OECTIOPSAIKOB WU MPECTYIJIECHUW, IJI1 OXPaHbl 30POBbS WU

HPABCTBCHHOCTH HJIU 3aIMTHI PaB U CBOOO Ipyrux Jinil (CTaThs 8).
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KoHCTUTYLIMOHHBIE TIOJIOKEHUS U KOPPECHOHIUPYIONIME UM HOPMBI
MEXYHApPOJHOTO  TMpaBa, MCKIIOYAIOIIUE  BO3MOXHOCTH  MPOU3BOILHOTO
BMeIIaTeNbcTBA B chepy HHAUBUIYAIbHOWM aBTOHOMHMHM JIMYHOCTH, OOSI3BIBAIOT
rocyJapcTBO oOecrneunBaTh B 3aKOHOJATENIbCTBE M TMPABONPUMEHEHHH TaKue
yCIOBUS ISl pealiu3alldd TpaxiaHaMH TMpaBa Ha KBaTU(DUIIMPOBAHHYIO
IOpUJIMYECKYI0 TIOMOIL U st 3(P(EKTUBHOTO OCYIISCTBICHUS aJIBOKaTaMU
NEATeIbHOCTH [0 €€ OKa3aHWIo, MPU HAIUYUUA KOTOPBIX TPaXXJaHUH HMMEET
BO3MOKHOCTb CBOOOJIHO COOOIIATh aJBOKATy CBEACHUS, KOTOPhIE OH HE COOOIIUI
OBl IpYrUM JIUIaM, a aJBOKATy — BO3MOXHOCTh COXPaHUTh KOH(PUIECHIIMAIHBHOCTh
nonydyeHHo  mHpopmanmu  (IlocranoBinenue  KonctutymuonHoro  Cyga
Poccuiickoit ®eneparuun ot 29 Hos0ps 2010 roma Neo 20-I1; ompeneneHus
Koncturyunonnoro Cyna Poccuiickoit @enepanuu ot 6 urons 2000 roga Ne 128-
O, ot 8 Hos10ps1 2005 roma Ne 439-O u ot 29 mast 2007 roga Ne 516-0-0).

[IpuzHanue u obecrneueHne co CTOPOHBI TOCYAApCTBA KOHPUICHIIUATBHOTO
XapakTepa JI00bIX CHOIICHUM ¥ KOHCYJIbTAlUNA MEXKIY IOPUCTAMH U UX KIIMEHTAMH
B paMKaxX HUX MPOQPECCHOHABHBIX OTHOIIEHUH TMpoBo3riamaiTcs OCHOBHBIMU
NPUHIIMITIAMH, KacaloIIMMHCS POJIM IOPUCTOB (MPUHATHI BOCbMBIM KoHrpeccom
OOH 1o npeaymnpexaeHnIo MPECTYIMHOCTH U O0PAILIEHUIO C TPaBOHAPYIITUTENSIMH,
IPOXOAMBIIMM B aBrycre — ceHTsope 1990 roma). Ha HeobxogumMocTh
rapaHTUpPOBaTh HE3aBUCHUMOCTH aJBOKATOB TPHU BEIEHUU e, C TeM UTOObI
obecrnieunTh OKa3aHWE CBOOOJHOM, CIpPaBEeIJIMBOM U  KOH(UICHIIHMAIHHOMN
IOPUINYECKON TOMOIIM W KOHGUICHIUMAIBLHOCTh OTHOIIEHUH C KIHUEHTOM,
BKJIIOYas  3al[UTy OOBIYHOM W  DBJIEKTPOHHOW  CHCTEM  aJIBOKATCKOTO
JIEJIOMPOU3BOICTBA U JIOKYMEHTOB aJBOKATa OT U3BATHUS U MPOBEPOK, a TAKKE
3alllUTy OT BMEIIATEIbCTB B HCIIOJIb3YEMbIE 3JIEKTPOHHBIE CPEICTBA CBA3U U
WHOOPMAITMOHHBIE  CHUCTEMBI,  yKa3bpiBaloT  CTaHIapThl  HE3aBHCHUMOCTHU
opuaryeckoil npodeccur MexyHapoAHON accoUUalnvu FOPUCTOB (MPUHSITHL 7
ceHTa0ps 1990 rona).

Konexc nosenenus 1is opuctoB B EBporeiickoM cooOuiectse (MpUHAT 28

okTsa0pss 1998 roma CoBeToM KOJUIETHM aBOKATOB M IOPUIUYECKUX COOOIIECTB
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EBpomneiickoro Coro3a) Takke OTHOCHUT K OCHOBHBIM IpPU3HAKaM aJBOKATCKOMU
NEATeNIbHOCTH O0ECIeUeHUEe KIMEHTY YCJIOBUM, KOTrJla OH MOXET CBOOOJHO
coo0IIaTh aJBOKATY CBEIEHHUS, KOTOpble HE cooOumi1 Obl APYyrMM JIMLAM, U
COXpaHEHHUE aJBOKATOM KaK MoJiydarejaeM UHPOopMaluu ee KOHPUACHIIMAIbHOCTH,
MOCKOJIbKY 0€3 YBEPEHHOCTH B KOH(HUICHIIMAIHHOCTH HE MOXKET OBITh JIOBEpUS;
npu  3TOM TpeOoBaHHEM KOH(PUICHIUAIBHOCTH OINPENENsIOTCS TMpaBa U
00sI3aHHOCTH  aJBOKaTa, uMewlme  (QyHIaMEHTaJbHOEC  3HAYCHUE IS
npodeccuoHaIbHOM  JeATEeIbHOCTH, —  aJBOKaT  JIOJDKEH  coONIoaaTh
KOH(DUACHIIMATBHOCTh B OTHOIIICHUHM BCEeW WH(OpMaIMM, MPEeIOCTaBICHHON eMy
CaMHUM KJIMEHTOM WJIHM TMOJYYEHHON UM OTHOCHUTENILHO €r0 KJIMEHTa WU APYTUX
JIUIL B XOJI€ OKa3aHUs HOPUIUMYECKUX YCIYT, IPUYEM 0053aTeNIbCTBA, CBSI3aHHBIC C
KOH(HUICHIINATBHOCTHIO, HE OIPaHUYECHBI BO BpeMeHH (MyHKT 2.3).

2.2. AnBokaTcKo¥ TalHOM, corjlacHO ctaThe 8 demepanbHoro 3akoHa «O0
aJIBOKAaTCKOM JIeATENIBHOCTH W  ajaBokatype B Poccuiickon @Denepanuny,
PU3HAIOTCA JIIOObIE CBEICHUS, CBA3aHHBIE C OKa3aHUEM aJJBOKATOM IOPUINYECKOM
MIOMOIIM CBOEMY JOBEepUTENtO (MyHKT 1), aJBOKaT HE MOXET OBITh BBI3BAH U
JIOTIPOIIIEH B Ka4eCTBE CBUJAETENSI 00 00CTOSTENBCTBAX, CTABIIUX MY U3BECTHBIMU
B CBS3U C OOpaleHHeM K HEMY 3a IOPUJIMYECKON IMOMOIIBIO WIM B CBSI3U C €€
okazanueMm (myHKT 2). Ilomoxenust crtatbum 8 ®DenepanbHoro 3akoHa «O0
aJIBOKAaTCKOM JEATEIbHOCTH U aaBokarype B Pocculickoin Deneparuny»
rapaHTUPYIOT, TaKUM OOpa30M, COXpaHEHHE aJBOKATCKOW TalHBI, 3aKpEIUISIOT
oOmuii 3ampeT Ha €€ HapylleHHe, HCKIIOYAIIUA €€ pPAacKpPhITHE H
pacnpocTpaHeHue J00bIM crtocoOoM, Oyab TO AOMPOC aJBOKATA O COCTABISIONIINX
aJIBOKATCKYIO TalHY CBEACHUSIX WU MOJIYyYSHHE UX KAKUM-THOO UHBIM CIIOCOOOM.

[Tpu »tom Kogexc mpodeccroHanbHOW 3THKU agBOKaTa (MPUHAT TMEPBBIM
Bceepoccuiickum cbhe3nom aaBokaroB 31 sHBaps 2003 roma) K CBEACHUSAM,
COCTaBJISIOIINM NPO(PECCHOHATBHYIO aJBOKATCKYIO TailHy, OTHOCHUT, B YaCTHOCTH,
dakT oOpamieHuss K agBOKaTy, BKIIOYas MMEHA W Ha3BaHUSA JTOBEPHUTENCH, BCE
JI0Ka3aTeIhCTBA U IOKYMEHTHI, COOpaHHBIC aIBOKATOM B XOJ€ TIOJITOTOBKH K JIEITY,

CBEJICHMUSI, MTOJTyYEHHbIE aJIBOKATOM OT JAOBEpUTENEH, HHPOPMAIUIO O TJOBEPUTETE,
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CTaBIIYI0 M3BECTHOM aJIBOKATy B IMPOLECCE OKa3aHWs HOPUAUYECKON IMOMOIIIH,
COAEpKaHUE MPABOBBIX COBETOB, IAHHBIX HEMOCPEACTBEHHO JOBEPUTENIO HIIH EMY
MpeHA3HAYCHHBIX, YCIOBUS COTJIAIIEHUs] 00 OKa3aHUM HOPUANYECKON MOMOIIH,
BKJIIOYAsl JCHEXKHBIE pacueThl MEXY aJBOKATOM M JloBepuTesieM (ITyHKT 5 cTaThbu
6).

B cuny dyHaaMeHTanbHBIX NPUHIMIIOB BEPXOBEHCTBA IpaBa U
IOpUJIMYECKOTO  pPAaBEHCTBA  BMEIIATEIBCTBO  TOCYJAapCcTBA B HOCSIIHUE
KOH(UACHIIMATBbHBIN XapaKTep OTHOIICHUS, KOTOPhIE CKJIAJbIBAIOTCS B Tpoliecce
MOJIYYEHUS TI0/103PEBAEMBIMHU U OOBUHSIEMBIMU MPO(HECCUOHATBHON IOPUIUYECKOM
MOMOINM aJIBOKaTa (3allMTHUKA), HE JOJDKHO HapyIlaTh PaBHOBECHE MEXKITY
TpeOOBaHUSMH HMHTEPECOB OOIIECTBA U HEOOXOAMMBIMHU YCJIOBUSIMU 3alTUTHI
OCHOBHBIX MpaB  JUYHOCTH. (COOTBETCTBEHHO, TMPaBO  IOJI03PEBAEMOTO,
0OBHHSIEMOT0 Ha KOH(MHUICHIIHATBHBIN XapaKTep OTHOIICHUM CO CBOUM aJBOKATOM
(3aIUTHUKOM)  KaKk  HeoThemyieMas  4acTh  MpaBa  Ha  IOJy4YCHHE
KBAJIM(DUIIMPOBAHHON IOPUIUYECKON TTOMOIIU HE SBISIETCS] aOCOTIOTHBIM, OJHAKO
€ro OrpaHUYEHUs, COMPSIKEHHBIE C OTCTYIJICHUSMH OT KOH(HICHIIMAIBbHOCTH,
JOMYCTHMBl JIMIIb TPU YCIOBHM HX aJ€KBATHOCTH W COPAa3MEPHOCTH UEISAM
3aIIUTBl OCHOB KOHCTUTYLIMOHHOTO CTpOSi, HPABCTBEHHOCTH, 3/I0POBbs, MpPaB U
3aKOHHBIX HWHTEPECOB JAPYIMX JIMI, oOecredeHuss OOOpOHBI CTpaHbl H
0€301acHOCTH TOCYyJIapCTBa, Kak Toro Tpedyer crarhs 55 (wacTs 3) Koncturyuu
Poccuiickoit @enepanum.

HUcxonss w3 3TOr0 1NOpH  YCTAHOBJIEHUMM  MPABOBOTO  MEXaHU3Ma
OCYLIECTBIICHUS] KOHCTHUTYLIHOHHOI'O MpaBa Ha MOMOIIb aJBOKaTa (3alllUTHHKA),
YCIOBUM W TIOpSJIKA €ro pealu3aliy, BKJIIOYas oOecredeHnue TrapaHTui
KOH(HICHIINATFHOCTH OTHOIICHWI MOJ03PEeBaEMOro, OOBHHSEMOTO CO CBOUM
aJBOKaTOM (3alIUTHUKOM), (eaepadbHbI 3aKOHOIATETh 0053aH, HE JOIyCcKas
HMCKaXEHUsI CyHIeCTBa JIaHHOTO MpaBa, HAXOAUTh pa3yMHbId  OanaHc
KOHCTHTYITHOHHO 3alllAIIAeMbIX [IEHHOCTEH, 3aKPEIUICHHBIX B cTaThe 55 (dyacTh 3)
Koncturyunu Poccuiickonn @enepanun, KOHKYPUPYIOIIMX IPaB M 3aKOHHBIX

untepecoB (IToctanosnenne Konctutyrmonnoro Cyna Poccuiickoit ®Denepanuun
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or 14 wmas 2003 roma Ne 8-II; Omnpenenenne Konctutynumonnoro Cyna
Poccuiickoii ®eneparuu ot 8 HOoOpst 2005 roma Ne 439-0).

IIo cmbicny mpaBoBor mno3unuu Konctutynmonnoro Cyna Poccuiickon
®denepanuu, BeipaxxkeHHoW B [loctanoBiaenun ot 29 HosiOopst 2010 roma Ne 20-I1, B
cuny npeanucanuid Konctutynuu Poccuiickoit denepannu, a TakkKe UCXOId U3
MEXKIYHApPOJHBIX 00s3aTenbcTB Poccuu, BBITEKAOIIMX H3 €€ Yy4yacTus B
KonBeniuu o 3aimure mpaB 4eloBeKa U OCHOBHBIX CBOOOJ KaK COCTaBHOM 4acTH
nmpaBoBoM  cuctembl Poccuiickon ~@enepauu, BMEWIATEIbCTBO  OPraHOB
rOCYJJapCTBEHHOW BJIACTU BO B3aMMOOTHOIIEHUS MOA03PEBAEMOr0, 0OBUHSIEMOTO C
M30paHHBIM WM aJBOKATOM (3AIIMTHUKOM), B TOM 4YHCJIe IyTEeM JOCTyla K
MarepuanaM, BKIIOYAIONIMM CBEACHUS O XapakTepe H COACPHKAHUM OTHUX
B3aMMOOTHOIIIEHUM, MOKET UMETh MECTO JIMIIIb B UCKIIOUUTEIbHBIX CIy4asiX — MPU
HAJIUYUM OOOCHOBAHHBIX TOJO3PEHUN B 3JIOYNOTPEOJEHUH TPABOM CO CTOPOHBI
aJBOKaTa M B 3JJOHAMEPEHHOM €ro MCIHOJIb30BAaHUM CO CTOPOHBI JHUIA, KOTOPOMY
OKa3bIBAETCS IOPUAUYECKAS] MOMOIIb; MPH ATOM O3HAKOMJIEHUE MpPEICTaBUTEIEH
rOCy/IapCTBEHHOM BJIACTM C TAaKMUMHM MarepuajlamMd B TIOJHOM oObeMe 0e3
000CHOBaHUS MPEAIIECTBYOIUMHU 37I0YNOTPEOICHUIMU IpaBoOM Ha
IOPDUMYECKYI0  TOMOINb  SBIAETCS ~ M30BITOYHBIM M MPOU3BOJIBHBIM
NOCSTaTEICTBOM Ha MPAaBa 3aIIUTHI.

3.  CornmacHo  YrojoBHO-NpolleCCyalbHOMY  Kojaekcy  Poccuiickoit
denepanuu B ciaydasxX, IPEeIyCMOTPEHHBIX MyHKTamMu 4-9, 10", 11 u 12 wacru
BTOpOU €ro craTbu 29, clieloBaTellb C COTrJacusi PYKOBOJIUTENS CJIEACTBEHHOIO
opraHa, a JO3HaBaTeldb C COTJAcCUs TMPOKypopa BO30YXKIAeT Tepea CyAoM
XOJIaTaCTBO O MPOMU3BOJCTBE COOTBETCTBYIOLIETO CIEACTBEHHOI'O ICWUCTBUS, O
YeM BBIHOCUTCSA TIIOCTAaHOBJICHME (YacTh IiepBas cTaThu 165); paccMoTpeB
YKa3aHHOE XOJATaWCTBO, CYIbsl BBIHOCUT IIOCTAHOBJIECHHE O Pa3pEIICHUH
MPOU3BOJICTBA CJIEJACTBEHHOTO JEHCTBUA WM 00 OTKa3e B €r0 MPOM3BOJICTBE C
yKa3aHWEM MOTHBOB OTKa3a (4acTh 4dYeTBepTas CTaThl 165); OCHOBaHHEM
MPOU3BOJICTBA TAKOTO CJEJACTBEHHOTO IEWUCTBHS, KaK OOBICK, SIBJISIETCS HAJIUYUE

JOCTATOYHBIX AJAaHHBIX IIO0JIaratb, 4TO B KaKoOM-JIHOO MeCTe HWIIH y KaKoro-inodo
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JUIa MOTYT HaXOJUThCS OpYIus, 00OPY/I0BaHHE WU UHBIE CPEICTBA COBEPILICHUS
MPECTYIUICHUS, TPEAMEThI, JOKYMEHThl U IIEHHOCTH, KOTOpPbIE MOTYT HMETh
3HA4YE€HUE JJIsl YTOJIOBHOTO Jiesia (4acThb neppasi cratbu 182).

B cuiy nynkra 7 wactu BTopoi crarbu 29 YIIK Poccuiickoit denepanun
TOJIKO CyA, B TOM 4YHCJIE€ B XOJ€ JOCYAeOHOTO MPOU3BOJICTBA, MPAaBOMOYECH
MPUHUMATh PEIICHHs] O TMPOU3BOJICTBE BHIEMKH TNPEAMETOB M JIOKYMEHTOB,
COJIEp KalllUX TOCYJIApCTBEHHYIO WJIM MHYIO OXpaHsieMylo (enepalbHbIM 3aKOHOM
Taiiny. [laHHoe TpeOoBaHHEe OOYCIOBJIEHO HE OCOOCHHOCTSAMH MPOBOAUMOTO B
ATUX TMENSIX CJIEACTBEHHOTO JEWCTBHUS, a CHEIU(UUECKUM XapaKTepoM
COJIep Kalllelcsl B M3BIMAEMBIX MIPEeAMETax U JokymeHTax unpopmaiuu. CyaedHoe
pelieHre B TOJMOOHBIX Clydasix NPUHUMAETCS BHE 3aBUCUMOCTH OT TOTO,
oOpMIISIETCSI X U3BATHE KaK Pe3yJibTaT BIEMKH, MPOBOJUMOMN B MOPSJIKE CTAThU
183 VIIK Poccuiickoit deneparnuu, WIM KaK pPe3yiabTaT KaKOro-IuOO HWHOTO
CIEJCTBEHHOrO JieHcTBUs (B TOM 4YHCIE€ OOBICKA), HAMpPaBJICHHOTO Ha
oOHapy’>XeHHE M U3BATHE UMEHHO TaKHUX MPEIMETOB U NOKyMeHTOB. llpu 3ToM B
CuIy npeanucanusi myHkta 3 ctateu § PenepanbHoro 3akoHa «O0 agBOKATCKOM
NeATeIbHOCTH U anBokaTtype B Poccuiickoit  ®@enepauun» MNpPOBEICHUE
ONEPATHBHO-PO3BICKHBIX MEPONPUATUN U CIEACTBEHHBIX NEHCTBUI B OTHOLIECHUU
aZiBoKaTa (B TOM YHCIIE B KHWJIBIX U CIYKEOHBIX TTOMEIICHUIX, UCTIONb3yEMbIX UM
JUISL OCYHIECTBIICHHSI aJBOKATCKON JESTEIbHOCTH) JOMYCKAeTCs TOJIBKO Ha
OCHOBaHUHU CYACOHOTO PEIICHHUS.

IIo cmbicny mnpaBoBeix mno3unuii KonctutyunonHoro Cyna Poccuiickoi
deneparuu, chopMyIUPOBAHHBIX UM B onpeeiacHusx oT 19 suBaps 2005 roma Ne
10-O u ot 8 Hosi6pst 2005 roma Ne 439-0, otcyrctBre B ctaTthe 182 «OcHOBaHUS U
nopsnok mpousBoacTBa oObickay YIIK Poccuiickoit denepanuu mpsMoro
yKa3aHHUsI Ha HEOOXOAMMOCTh BBIHECEHHS CYAECOHOTO pELICHUSI O MPOU3BOJICTBE
OOBICKa C TIENBbI0 M3BATHUA (BBIEMKH) TPEAMETOB M JOKYMEHTOB, COACpIKAIINX
OXpaHAEMYI0 3aKOHOM TailHy, HE€ O3HA4aeT, 4YTO €K YCTAaHaBIMBAETCA HWHOM,

HEXKEIIM TMPEIYCMOTPEHHBIM ITYHKTOM 7 4YacTH BTOpPOM craThu 29 TaHHOTO
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Konekca, nopsiioKk BBIEMKH U U3BIATHS MaTEpPHUAIIOB, COCTABISIOIIUX aIBOKATCKYIO
TalHy.

Takum 00Opa3om, B3aUMOCBSI3AHHBIE TOJOXKEHHSI MYyHKTa 7 4acTU BTOPOU
crateu 29, yactu uerBepTrodM crtaTthu 165 m wactu mepBoi crtateu 182 VIIK
Poccuiickoit @eaepannu npeanonaraloT NpeiBapuTeabHblid CyJeOHbIH KOHTPOJIb B
OTHOIIEHUM TMPOU3BOJCTBAa OOBICKA B LENSAX OOHApYXKEHUS U MIBATUS OPYAHil,
o0OpyAOBaHUSI WM MHBIX CPEACTB COBEPILICHUS MPECTYIUICHUsS, a TaKxke
OpeIMETOB, JIOKYMEHTOB M LIEHHOCTEH, KOTOpble MOTYT HMMETh 3HA4Y€HHE IS
yrOJIOBHOTO Jiea, B YACTHOCTH B CJyyasX, KOTJla TaKhe MPEAMEThl U JTOKYMEHTHI
coliepKaT oxpaHsieMylo (eAepalbHbIM 3aKOHOM TalHy, BKJIIOYass aJIBOKATCKYIO.
HNHoe o3Havano Obl BO3MOXKHOCTH JUIsl OJTHOM M3 CTOPOH YTOJIOBHOTO Ipoliecca
(ctopoHbl  0O0BUHEHHUSI) OECHpEnsTCTBEHHO BTOPratbcs B OCYIIECTBICHHE
ABTOHOMHOW ¥  KOH(HICHIHAIbHOW  JNESITENbHOCTH  JIPYrod  CTOPOHBI
(momo3peBaeMOro, OOBUHIEMOr0 U €ro ajgBOKaTa), 4TO MCKa)Xkaiao Obl caMy CYTh
rapanTupoBaHHoOro cratbeil 123 (wacth 3) Konctutyuun Poccuiickoin @enepanuu
OPUHIUIIA OCYLIECTBIICHUSI CYAOIPOU3BOACTBA HAa OCHOBE COCTA3ATEIBHOCTU H
PaBHOIIPABUS CTOPOH.

Kacasce Bompoca o mpoBesieHHH 0ObICKa B MMOMEIICHUH, UCTIONb3yeMOM JIJIs
anBokaTckoi aesrenbHocTH, KoHcTtutyuuonnsiit Cyn Poccuiickoit denepanuu B
Omnpenenenun ot 8 HOos0pss 2005 roma Ne 439-O chopmynupoBasl CIEayONIYIO
NIPABOBYIO TMO3HIIMIO: MOCKOJIBKY aJIBOKATCKas TailHA MOJJICKHUT OOECTCUCHHUIO U
3alllUTe HE TOJIBKO IO YrOJIOBHOMY JEIY, HO U B CBSI3U C pealM3alMeil CBOUX
MOJIHOMOYMW  aJlBOKaTOM, Y4YacTBYIOUIMM B KayecTBE MPEACTABUTENS B
KOHCTUTYLIHOHHOM, TPa)KJaHCKOM U aJMUHHUCTPATHUBHOM IPOU3BOJICTBE, a TAKKE
OKa3bIBAIOIIUM TpakJaHaM U IOPUIUYECKUM JIMIAM KOHCYJIbTATHUBHYIO MOMOIIb,
dbenepanbHbIil  3aKOHOAATENb, pEANTN3ys CBOU JUCKPEIMOHHBIC MOJHOMOYHSI,
BbITEKarolue u3 crareil 71 (MyHKTBI «B», «o»), 72 (myHKT «J» 4yactu 1) u 76
(wactu 1 m 2) Koncturymuu Poccuiickoii deneparnuu, u UCXOAsS W3 TOTO, UTO
MIPUOPUTET  YTOJOBHO-TIpOLECCyanbHOro Koaekca Poccuiickoin denepaunu,

3aKpEIUISIONIEero O0IIMe MpaBuia YTOJIOBHOIO CYIONPOU3BOJICTBA, MEPE]l APYTUMU
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dbenepalbHBIMU 3aKOHAMH HE SIBJISIETCS O€3yCJIOBHBIM, B TOM YHCJIE B Clydasx,
Korja B (peepaibHOM 3aKOHE YCTAHABJIMBAIOTCS T€ WJIM WHBIE JTOMOJHUTEIbHBIC
rapaHTHU MpaB U CBOOOJ TpakJaH, ObLI BIPaBE OCYHIECTBUTH COOTBETCTBYIOIICE
MIPABOBOE PETYJIMPOBAHUE HE B OTPACICBOM 3aKOHOJATENBCTBE, @ B CHEUUATIBHOM
3aKOHE, KaKOBBIM sBisieTcss DeepanbHbiil 3akoH «O0 aBOKATCKON NESITEIHbHOCTH
u anBokarype B Poccuiickon denepanuny».

VYuuTteiBas, 4TO Ha3BaHHBIM DeepanbHbIN 3aKOH NPEIYCMAaTPUBAET OXPaHY
aJIBOKATCKOW TaillHBI B CIydasiX MPOBEICHMsI OOBbICKA C IEIbI0 OOHAPYXEHUS U
U3BSATUS  MaTepuajoB, KOTOPbIE MOTYT COJIepk,aTh KOH(PHUICHIUAIBHYIO
uH(OpMaIMIO, TOJOXKEHUST YTOJIOBHO-TIPOLIECCYaTbHOrO Kojekca Poccuiickoi
Oenepanyu, sBigromecs npeaMeroMm paccmorpenus Koncrutynuonnoro Cyna
Poccuiickoit ~ ®enepanuu 1O HACTOSAIIEMY A€y,  COCTAaBISIIOT  C
COOTBETCTBYIOIIIMMHU TOJIOKEHUAMHU 3TOro deepalibHOrO 3aKOHAa HOPMATHUBHOE
€JIMHCTBO U TMOJJIEkKAT MPUMEHECHHUIO BO B3aUMOCBSI3U C HUMU.

3.1. Cornacno ®denepanbHoMy 3aKoHY «OO0 aABOKATCKOW AESTEIHHOCTH U
anBokarype B Poccuiickont @enepanuu» aaBoKaTypa IEUCTBYET HAa OCHOBE
NPUHIIMITA 3aKOHHOCTU (MYHKT 2 cTaThu 3); 3alIUTHUK 00513aH YECTHO, PA3yMHO H
100pOCOBECTHO OTCTAaWBaTh IpaBa M 3aKOHHBIE MHTEPECHI JOBEPUTENST BCEMU HE
3alpEIICHHBIMU  3aKOHOAATENIbCTBOM Poccuiickonn @Denepanuu  CpeacTBamMu
(mognyuktr 1 mnynkra 1 cratem 7). COOTBETCTBEHHO, TapaHTUU
KOH(QUIEHIIMATFHOCTH  JIOJDKHBI ~ PACIpOCTPAHATBCS HAa  T€  OTHOIICHUS
M10J103PEBAEMBIX, OOBUHSAEMBIX CO CBOMMH aJBOKAaTaMH (3aIIUTHUKAMH), KOTOPHIE
HE BBIXOJST 32 PaMKU OKa3aHUs COOCTBEHHO MPO(ECCHOHAIBHOU FOPUTUIECKON
IIOMOILH TIOBEPUTENIO B MOPSAJIKE, YCTAHOBIEHHOM 3aKOHOM.

NHbpIMU cnioBamu, HE BCE CBEICHMS, KOTOPBIM AJBOKAT U €ro JOBEPUTEIb
xKemanu Obl MpuAaTh KOHPUACHIIMAIBHBINA XapaKTep U KOTOPHIE BCICACTBHE ITOTO
BKJTFOUEHBI aIBOKATOM B €r0 MPOU3BOJICTBO, ABIAIOTCS aJBOKATCKOW TaHOMU. Tax,
XOTS corylacHo TyHKTy 3 crateu 8 deaepanpHOro 3akoHa «0O0 aaBOKaTCKOM
NEATENbHOCTH W aABoKaType B Poccuiickoit denepannn» NOIYUYECHHBIE B XOJ€

ONEPATUBHO-PO3BICKHBIX  MEPONPUSATHHA WM  CICACTBEHHBIX JCHCTBUM B
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OTHOIIIEHUM aJBOKaTa (B TOM YHUCJE MOCIE MPUOCTAHOBICHUS WU MpPEKpaIieHus
cTaTyca aJBOKaTa) CBEJCHUS, IPEAMEThI U TOKYMEHThI MOTYT OBITh UCIIOJIb30BAHBI
B KauyecTBE JO0Ka3aTeJIbCTB OOBUMHEHHUSI TOJIBKO B TEX CIydasX, KOrja OHU HE
BXOJAT B MPOU3BOJCTBO aJBOKaTa MO JE€JaM €ro JOBEpUTEICH, YyKa3aHHbIC
OTPAaHUYEHUS HE PACIPOCTPAHSIOTCA HA OpPYIUs TPECTYIUIEHUS, a TaKXke Ha
MPEeAMETHI, KOTOPBIE 3aMpeIleHbl K OOpaIIeHUuI0 I 000pOT KOTOPBIX OrpaHUYECH
B COOTBETCTBUU C 3aKOHOAATeNbcTBOM Poccuiickoit deaepaunn. B cuny cratbu 15
(uactp 2) Konctutynuu Poccuiickoit ®enepanuu HEe MOTYT OBITh 3allUIIEHBI
PEKUMOM  aIBOKATCKOM TaillHbl TakKK€ CBEACHUS, CBUICTEIbCTBYIOUIUE O
COBEPILICHUHU MPAaBOHAPYILICHUH, UMEIONIUX YTOJOBHO MPOTUBONPABHBIA XapaKTep,
B YACTHOCTU O 3JIOYMOTPEOJEHUAX MPABOM Ha IOPUIUYECKYIO TTOMOIIb U 3alIUTY
OT TIOJIO3PECHUS U OOBHHEHHSA, JOMYCKAEMBbIX KaK aJBOKATOM, TaK M JIHIIOM,
KOTOPOMY OKa3bIBACTCSl IOpUAMYECKAss IOMOILb, & TaKXe TPETbUM JIMI[OM
(Hanmpumep, OIJIAYMBAIOIIUM YCIYTH aJIBOKATa).
CoOOTBETCTBEHHO, IO/ PEKUM aABOKATCKOM TallHbl MOT'YT NOANAAATh TOJIBKO
T€ MPEAMETHl M JOKYMEHTHI, KOTOpbIE MOJIYYEHBl HJIM CO3/aHbl aJIBOKATOM 03
HapyILIEHUH YIrOJIOBHO IPOTHMBOIPABHOIO XapakTepa B paMKax OTHOLIEHWH I10
OKa3aHUIO KBATM(UIIMPOBAHHON IOPUAMYECKON MOMOIIM; aJBOKATCKas TaifHa He
pacnpoCTpaHsIeTCs HA MaTeEPHUalbl, KOTOPbIE MOTYT CBUIETEILCTBOBATh O HAIMUYUU
B OTHOILICHHUSX MEXAY aJBOKaTOM M €ro JOBEpHUTENIeM (WIH B CBA3U C 3THUMU
OTHOLLIEHUSIMHU) MPU3HAKOB MPECTYIJICHUS, B TOM YHUCJE MPECTYIJICHUH MPOTUB
IIPABOCY/IUsI, HA OPYAUs U MPEIAMETHl IPECTYIUICHUS, IIOCKOJIBbKY MHAYE CTaBUJIICA
Obl TIOJT COMHEHHE MPAaBOMEPHBIA XapakTep ACHCTBUN aaBokaTa W (WJIM) €ro
JIOBEpUTEJIS, CO3AABAIKCH OBl JOTOTHUTENbHBIEC TTPEANOCHUIKHU /I OTPAaHUYEHUH,
OOyCIIOBICHHBIX ~ HEOOXOJIMMOCTBIO  3alIUThI  KOHCTUTYIIMOHHO  3HAYHUMBIX
IIEHHOCTEW B COOTBETCTBUM C TpeOoBaHUAMH cTaThbu 55 (wacth 3) KoHctutyrun
Poccuiickoit @enepanum.
Hannurie KOHKpETHBIX MPU3HAKOB MPECTYIUIEHUS MTO3BOJISET CyAy OLIEHUTh
JNOCTaTOYHOCTh OCHOBAaHWM JJII CAHKUMOHUPOBAHUSA NPOBEICHUS CIIEICTBEHHOTO

I[eﬁCTBHH B HOCIAX 06H3py>KeHI/I$I N H3bATHA COOTBCTCTBYOIIUX IIPEAMCTOB,
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JIOKYMEHTOB, a CaMU OTBICKMBae€Mble OOBEKTHl — KOHKPETHU3UPOBATH C OOJIBIION
CTEMEHbIO OMPENICICHHOCTH, C TEM YTOObl HCKIIOYUTh KakK HHBIC MaTepHalibl
aJIBOKaTCKOTO TMPOU3BOACTBA (BKJIIOYAs JIOKYMEHTBI, CO3JaHHBIC aJ[BOKaTOM),
CBA3aHHBIE C J€JIO0M, @0 KOTOPOMY aJBOKAaT OKAa3bIBAE€T JIOBEPUTEIIIO
po¢eCCUOHANIBHYIO IOPUANYECKYI0 TTOMOIIL, TaK U MaTepHUaIbl MPOU3BOJICTB MO
JIPYTUM JIeJaM.

Hcxonss u3 31010 U ¢ YYETOM UMEKOIMIHUX MPSAMOE AECHUCTBUE ITOJIOKECHUU
Konctutynuu Poccuiickoii ®enepanuu (craths 15, wacts 1), KonBenuuu o
3allUTe MpaB YEJOBEKAa W OCHOBHBIX CBOOOJ M MexAyHapoJHOro mnakra o
rpaXJaHCKUX U TOJUTHYECKUX TpaBax OOMMM 3ampeT Ha HUCTpeOOBaHHE U
NoJy4eHHWe OT aJBoKaTa KOHQUACHIMAIbHBIX CBEIACHHUHN, CBSI3aHHBIX C
OKa3aHWEM UM IOPHUIUYECKONW TOMOINM JOBEPUTENI0 3aKOHHBIMH CIIOCOOaMu
UCKJIIOUYUTEIBHO B MHTEpPECax 3alluThl €ro MpaB, MPEAINoaraet, 4To BO Bpems
oObICKa, KOTOPBIA C pa3peleHus cyAa OpraHam, OCYIIECTBISIOUIUMHU
YTOJIOBHOE TpECIEeOBAHNE, TPOU3BOAUTCS B OTHOLIEHUHM aJBOKaTa, HE MOKET
UMETh MECTO UCCIEAOBAHUE U MPUHYAUTEIBHOE U3BATHE MATEPUAIIOB
aJIBOKaTCKOTO MPOU3BOJICTBA, COAEPKAILIUX CBEACHHS, HE BBIXOJAIINE 32 PAMKHU
OKa3aHHs COOCTBEHHO PO eCcCUOHATIBFHON IOPUINYECKON MOMOIIH JOBEPUTEIIO
B MOPSJKE, YCTAHOBJIEHHOM 3aKOHOM, T.€. HE CBSI3aHHbIE C HAPYUIEHUSIMH CO
CTOPOHBI aJBOKaTa M (WJIM) €ro MOBEPHUTEIs MO0 TPEThEro JHUIA, UMEIOIIUMHU
YTOJIOBHO MPOTUBOINPABHBIN XapakTep JUOO COCTOSIIIMMH B XPaHEHUU OpPYIAUU
NPECTYIUICHUS UJIU MPEIMETOB, KOTOPHIE 3alpelIeHbl K 0OOpaIeHHI0 Uik 000poT
KOTOPBIX OrpaHWYEH. B MNpOTMBHOM cCiyyae 3HAa4Y€HHUE aJIBOKATCKOM TauHBbI,
MpaBa Ha TOJIydeHHE TPOQPEeCcCHOHATHLHON IOPHAMYECKON TOMOIIM, MpaBa Ha
HEIIPUKOCHOBEHHOCTh YAaCTHOW JKWU3HHM, JHUYHYKD M CEMEHHYI TalHY,
MPE3YMIIIMA HEBUHOBHOCTH W NIPaBa KaXJOr0 HE CBUACTEIBCTBOBATH MPOTHUB
camoro ceOs paKTHIECKH 00SCIICHUBAIOCH OBI.

AHQJIOTHYHOW TOYKH 3pEHUS NPUIACPKHUBACTCS B CBOECM MPAKTHKE U
EBponeiickuii Cya mo mpaBaM 4elloBeKa, IMOJjararouiuid, 4To MOCTAHOBJIEHHE 00

OOBICKE JOJDKHO, HACKOJIBKO 3TO BO3MOZKHO, o0ecIieunBaTh OI'paHUYCHUC CTI'0
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MOCJIEICTBUN pa3yMHBIMU TpenenaMu (mocrtanoieHus ot 22 mas 2008 roxa mo
neny «nmust Credanos (Iliya Stefanov) nmporus Bonrapum» u ot 9 nexadbps 2004
roja no aeny «Ban Poccem (Van Rossem) npotur benbrumny).

Tak, B nene «Konecunuenko npotuB Poccum» EBpomeiickuii Cya mo
IpaBaM 4YeJ0BeKa ycMOTpel HapyuieHus KoHBeHIIMuU 0 3aliuTe npas 4eiaoBeKa u
OCHOBHBIX CBOOOJ B TOM, YTO CYJIOM CII€ICTBEHHOMY OpraHy ObLIO pa3pelieHo
«B OOUIMX W IIMPOKUX BBIPAXKEHUSIX» MPOBECTU OOBICKU B KUJIUIIE U KOHTOPE
aJBoOKaTa, BO BpeMs JTOro oObIcka He cOoOJMIoAaluch TapaHTUU  OT
BMEIIaTeIbCTBA B MPO(ECCHOHANbHBIE CEKPEThl, B PE3YyJbTaTe 3TH CEKPEThI
ObUIM 3aTPOHYTHl B CTENEHHM, HE COpa3MEpPHOW Kakol Obl TO HHU OBbLIO
npeciengyemon  uenu. HMexoas w3 TOro, 4YTO  BMEWIATEIBCTBO B
npodeccuoHaIbHbIE CEKPEThl MOXKET UMETh OTpPHUILIATEIbHbIE MOCIEACTBUS s
HaJJIekKAIEro OTHpaBICHUs TPaBOCYAUss U, CIEeIOBaTeIbHO, sl TIpaB,
rapaHTUPOBAHHBIX cTaThell 6 KOHBEHIIMHU O 3alIUTe MpaB YeIOBEKAa U OCHOBHBIX
cBoOon, EBpomneiickuit Cyn mo mpaBaM yejoBeKa MpHUILEN] K BBIBOAY, YTO B
J€MOKpaTUYECKOM OOIIEeCTBE MPOBEJeHHE OObICKA B JKWIMILNE W KOHTOpE
aZBoKaTa 0e3 JOCTATOYHBIX K TOMY OCHOBAHUN U MPHU OTCYTCTBUM TapaHTUH OT
BMEIIATEIbCTBA B MPO(ECCHOHAIbHBIE CEKPEeThl aaBokaTta (KOTOPBIA He
MOJ03pEBAJICS B COBEPIICHUM KAKOTO-THMOO TPECTyIJICHUs, a SIBISIICS
3aIUTHUKOM OOBHHSIEMOTO IO YIOJOBHOMY JIeNly) HE SBISETCS HEOOXOIUMBIM,
a 3HAYUT, B JAHHOM CJIy4yae MMEJI0O MECTO HapyuieHue craTtbu 8§ KOHBEHIUH O
3alMTe MpaB YeoBeKa M OCHOBHBIX cBOOO (TmocTtaHoBiIeHUE OT 9 ampens 2009
roga). OTOT BbIBOA ObuT moarBepxkiaeH Espomeiickum Cyaom 1o mnpaBam
YeJoBeKa B pANe APYTHMX €ro pelieHui, B TOM 4Yuciie B MOCTAHOBJIEHUH OT 12
despans 2015 roxa o peny «lKOaunkas u npyrue npotus Poccumy».

3.2. TlpoBenenue CIEACTBEHHBIX ACHCTBUMN, BKJIIOYAs TPOU3BOJCTBO BCEX
BUJIOB OOBICKAa, B OTHOIICHHWU aJBOKaTa (B TOM YHCJIE B XWIbIX M CIyXEOHBIX
MOMEIICHMSX,  HCHOJAB3YEMBIX UM  JUIA  OCYLIECTBJIEHHMS  aJBOKATCKOU
JESATENBHOCTH ) JOIYCKAETCS TOJBKO 10 Cy1€0HOMY PELIEHUI0, OTBEYAIOLIEMY, KaK

caienyer w3 yactu derBeprod crtatbm /7 YIIK Poccuiickoit ®Penepanum,
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TpeOOBaHUSAM 3aKOHHOCTH, OOOCHOBAaHHOCTHM M MOTHMBHUPOBAaHHOCTH, — B HEM
JOJKHBI OBITh yKa3aHbl KOHKPETHBIM OOBEKT OOBICKA U JIaHHBIE, CIIyXalllHhe
OCHOBAaHHEM JIJISl €r0 MPOBEACHHMS, C TEM YTOOBI OOBICK HE TPUBOAMI K MOIYUYEHUIO
uHpopMalMM O TeX KIMEHTaX, KOTOphle HE HMEIOT HENOCPEICTBEHHOTO
OTHOIIEHUs K yrojoBHomy aeny (Omnpenenenne Konctutyumonnoro Cyna ot 8
HOs10ps 2005 roga Ne 439-0).

Takum 00pazoM, IPOU3BOACTBO CAHKIIMOHMPOBAHHOTO CYJIOM OOBICKa B
OTHOIIEHUM aJBOKaTa IMpeArnojaraeT HeoOXOJUMOCTh KOHKpEeTH3aluu B
COOTBETCTBYIOLIEM CYACOHOM pEIIEHUH OTBHICKUBAEMOTO 00bekTa (mpeaMera,
JOKYMEHTAa), 4TO IO3BOJISIECT HCKIIOYHTh HEOOOCHOBAHHOE HCCJICIOBAHUE
(oOcnenoBanue), U3bATHE (KOMUPOBAHUE) MPEAMETOB, JOKYMEHTOB, MaTEpPUAJIOB,
HE YKa3aHHBIX B CyZIcOHOM PEIIeHHH, B YACTHOCTH COJEPKALIMXCS B MaTepHaliax
aJIBOKaTCKOTO MPOM3BOJACTBA, BeAylierocs (CPoOpMUPOBAHHOIO) aJBOKATOM IIO
JenaM APYTuX ero KJIMEHTOB, MPUTOM 4YTO NMPABOMEPHBIN XapakTep 0Opa30BaHUS
(popMupoBaHUs) TAKUX MAaTEPUATIOB TIPEIFOMUPYETCS.

JleiicTBytoIIee 3aKOHOAATENLCTBO 00 aaBOKATYpe HE COIEPKUT MPSMOTO
TpeOoBaHusg 00 0053aTeTbHOCTH BEICHHS aJIBOKATCKOTO TPOM3BOJICTBA —
HEOOXOJMMOCTh €r0 BEJIEHHUS BBITEKAET M3 IMYHKTa 3 CcTaTbu 8 HA3BaHHOTO
denepanbHOr0 3aKoHa, a Takke u3 mnyHkra 9 cratem 6  Kojekca
npodeccuoHaIbHOM JTHKM aJBOKaTa, OO0S3BIBAIOIIETO aJBOKATa IPU BEICHUH
aJIBOKATCKOTO TPOM3BOJCTBA BBIMOJHATH TPEOOBAaHMS, B COOTBETCTBUH C
KOTOPBIMHU MaTepHalibl, BXOJSIINE B COCTaB aJBOKATCKOI'0 IPOU3BOJICTBA TIO JIETy,
a TakKe TIepenucKka aJBOKaTta C JOBEpPUTENIEM JOJDKHBI OBITh SICHBIM |
HEJBYCMBICICHHBIM 00pa3oM 0003Ha4yeHbl KaK MpUHAIJIeKAIIUE aJBOKATy WIH
UCXOISIINE OT HETO.

Cornacno wactu msatoit ctatbu 182 VIIK Poccuiickoit denepauuu 110
Hayajla OOBICKa CJe0BaTelb IpeaaraerT JOOPOBOJBHO BbIAATH IOJJIEKAIIHE
U3BSATHIO IPEAMETHI, JOKYMEHTBI U LIEHHOCTH, KOTOPBIE MOTYT UMETh 3HAYEHUE
I YTOJOBHOIO JieJIa; €CJAM OHHU BBIJAHBI JOOpPOBOJBHO M HET OCHOBAHUH

ornacaTrbCiad HMX COKPBITHA, TO CJICAO0BATCIb BIIPAaBC HC IIPOHU3BOAMTDH OOBICK.
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COOTBETCTBEHHO, JOOPOCOBECTHO ACUCTBYIOIIMNA aIBOKAT BIIpaBe JOOPOBOJBHO
BBIJIATh MPSIMO yKa3aHHbIE U KOHKPETU3UPOBAHHBIC B PEIICHUM CYyJla OOBEKTHI,
COJIEpKaHUE KOTOPBIX HE COCTABISAECT AJBOKATCKYI0 TalHYy, YTO HCKIIKOYAET
HEOOXOJUMOCTh WX IIOMCKa, B TOM 4YHCJI€ B MaTepuajgax aJIBOKAaTCKOTO
MPOM3BOJICTBA, a Yy ClieloBaTeNisi — OOBEKTUBHO OTMAJaeT OCHOBAHHME TOHUCKA
yKa3aHHBIX B CyJeOHOM pelieHuu oOBeKTOB. B ciydae oTkaza aaBokata —
HE3aBUCHMO OT €ro MPUYUHBI — BbIJIaTh OTHICKUBAEMbIE MPEAMETHI, LIEHHOCTH
WM JIOKYMEHTBl  CJeJloBaTesib  NPOJOJDKAeT  OOBICK B TOPSJKE,
npeaycmorpeHHoM cratbedd 182 VYIIK Poccuiickoit ®denepanuu, cobmnronas
rapaHTuy aJIBOKATCKOW M MHOM OXpaHsieMou (eepaibHbIM 3aKOHOM TaWHBI.

Konkperuzamusi cyaom mnpeamera oObIcKa (OTBICKHBAEMOTO OOBEKTA)
NpEeNONpENCTsACT  HEAOMYCTUMOCTh  U3BATUS  CJIEJOBATEIeM  aJBOKATCKUX
POU3BOJICTB B IICJIOM, MPUMEHEHUS BHUJI€O-, POTO- U MHON (PUKCAIMU JaHHBIX
MpPOCMAaTPUBAEMBIX  MaT€pHajoB  aJBOKATCKMX  MPOW3BOJCTB, a  TaKXKe
HEJOMYCTUMOCTh U3y4deHHs (a TeM OoJiee OTJIallieHus) COAEPKUMOTO JOKYMEHTOB,
MMEIOIIUX PEKBU3UTHI CO3JaHMs aBOKATOM M (WJIM) aIBOKATCKMM OOpa3oBaHUEM
U HE BKJIIOYEHHBIX CYAOM, CAHKIMOHUPOBABIIUM OOBICK, B YHCIO OOBEKTOB
JAHHOTO CIIEICTBEHHOTO AEHCTBUS.

OGHapyxeHHe K€ y aaBoKata W (WJIM) B IIOMCIICHHH aJBOKATCKOTO
o0pa30oBaHus HWHBIX OOBEKTOB (B OTHOIIEHUU KOTOPHIX Ha OCHOBAaHWU MYyHKTa 2
cratbk 129 I'K Poccuiickoii denepaniiu 3aKOHOM WM B YCTAaHOBJICHHOM 3aKOHOM
MOPSZIKE BBEJICHBI OTpaHHYEHHS O00OPOTOCMOCOOHOCTH) BO BCSIKOM Cllydyae HeE
UCKIIIOYAeT (MPEAIoaraeT) ux U3bsATHE, €CIM UX XPAaHEHHUE MPSIMO 3alpelieHo
3aKOHOM.

4. Takum oOpa3zom, B 3akoHoaaTelbcTBe Poccuiickoit denepanuu B
coorBerctBun ¢ KoHcturtynueinr Poccuiickoin @Peaepauu W HOPMAMH
MEXKIYHApOJHOTO TpaBa CPOPMHUPOBAH MPOIECCYyATbHBIN PEXUM, B pamMKax
KOTOpOro — ¢ ydetoM mnpaBoBbix mno3unuii Kouctutyunonnoro Cyga
Poccuiickoii @epepanuu, BbIpaXE€HHbIX B HactosmeMm [loctanoBienuu, —

MOJIOKEHHS MyHKTa 7 4aCTH BTOPOU CTaThu 29, yacTu 4yeTBEpTOU cTathbu 165 u
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gactu nepBor crarbu 182 VIIK Poccuiickoin denepanuu HEe NPOTUBOpEYAT
Koucturynun Poccuiickou denepauu, IIOCKOJIBKY 13(0) CBOEMY
KOHCTUTYIIMOHHO-IIPABOBOMY CMBICIIy B CHCTEME JEHCTBYIOIIErO0 IPAaBOBOIO
peryiaupoBaHus, B TOM YHCJIE BO B3aHUMOCBS3M CO cTaTheil 8 dDenepanbHOTO
3akoHa «OO0 aJnBOKaTCKOM JAesATEeNbHOCTH U aABoKaType B Poccuiickoii
®enepaunny, ctatbsiMu 6 1 8 KoHBEHIIMH O 3alIUTE PaB YEJIOBEKA U OCHOBHBIX
cBobon u crtatbsiMu 14 u 17 MexayHapoAHOTO NHaKTa O TPaXIaHCKUX U
NOJUTUYECKUX NIPaBax, 3TH MOJOKEHUS NPEAIOIArarT, YTo:

OOBICK, CBSI3aHHBI € JOCTYHOM K MaTepualiaMm  aJBOKaTCKOIo
OPOU3BOJICTBA, BO3MOXEH TOJIbKO Ha OCHOBAaHMM CYJeOHOro peuieHus, B
KOTOPOM JOJKHBI OBITh yKa3aHbl KOHKPETHbIE OOBEKThl MOUCKA U U3BATUSA B
XOJI€ JAHHOTO CJEACTBEHHOTO IEWCTBUS W CBEACHMS, CIyXKallUe 3aKOHHBIM
OCHOBAaHUEM [IJI €r0 IPOBEIECHUS;

UCCJIEJOBAaHUIO OpraHaMHM, OCYHIECTBISIOIIMMH YIOJIOBHOE MpECIEI0BaHMUE,
U NPUHYIUTENBHOMY HU3BSTHIO B XOJI€ OOBICKAa HE IMOAJIEKAT TAaKUE MaTepHaIbl
aZBOKaTCKOTO IIPOMU3BOJACTBA B OTHOILUCHUHU [OBEpPUTENA aJBOKATA, KOTOPBIC
COJEp)KaT CBEIEHHUS, HE BBIXOJAIIME 3a paMKd OKa3aHUS COOCTBEHHO
npo¢eCCUOHATBHON FOPUINYECKON MMOMOIIY KaK 110 YTOJIOBHOMY JI€TY, B KOTOPOM
aJIBOKAT SBJISETCS 3alIUTHUKOM, TaK M MO0 KakuM-THMOO JpyruMm Jeinam,
HaxXOJAIIMMCS B IIPOMU3BOACTBE aJBOKAaTa, T.€. MaTCpUaJbl, HE CBA3aHHBIC
HEIIOCPEACTBEHHO C HApYyLICHUSMM CO CTOPOHBI KaK aJBOKaTa, TaKk M €ro
JNOBEPUTEIIS], COBEPIICHHBIMU B XOJ€ IPOU3BOJACTBA 110 JAHHOMY €Iy, KOTOPBIE
MMEIOT YTOJIOBHO NMPOTUBONPABHBIA XapaKTep, MO0 ¢ APYTMMHU NPECTYIUICHUSIMU,
COBEpIICHHBIMH TPETbUMM JIMIIAMH, JIUOO COCTOST B XpaHEHUU OpYAUil
NPECTYIUICHUS! WIN MPEIMETOB, KOTOPBIE 3allpelleHbl K 00palleHn0 Uil 000pOT
KOTOPBIX OTPAHWYEH HA OCHOBAHUY 3aKOHA;

B XO/A€ OOBICKA B IOMEIICHUSAX, MCHOJIb3YEMBIX I OCYIIECTBICHUS
aJIBOKAaTCKON JNIeATEIbHOCTH, 3amlpeniaercss BHUAEO-, (OTO- U HUHas (QUKcAIHs
MaTepUaJIOB AJBOKATCKUX IPOM3BOJACTB B TOM HMX YaCTH, KOTOpas COCTABIISIET

aJIBOKATCKYIO TalHY.
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B mensix oOecneyeHuss BbINOJHEHUs TpeOoBaHuil  KoHcTUTyumnu
Poccuiickoit @enepanun 1 KOHBEHIIMM O 3aIIUTE MPaB YEJIOBEKAa U OCHOBHBIX
cBoOon denepaabHbli 3aKOHOAATENIb BIPaBE€ YCTAHOBUTH B 3aKOHOJATENILCTBE
(yronoBHO-TIIponiecCyajibHOM, 00 aJJBOKATCKOM JESTEIbHOCTH) JOMOTHUTEIbHbIE
rapaHTud, WCKIIOYAKOIIMEe B XOJI€ MPOBEACHUS OOBICKa, NPHU KOTOPOM
npeamnosiaraeTcs  JOCTYD K MaTepuajaM  aJBOKAaTCKUX  MPOU3BOJICTB,
BO3MOXKHOCTh TMOJIYUCHUS OpraHaMU, OCYIIECTBISIIOIMIMMU TPEIBAPUTEIHLHOE
pacciieioBaHue, CBEIEHU I, COCTABIISIONIUX OXPAHIEMYI0 3aKOHOM aJIBOKATCKYIO
TailHy, W TE€M CaMbIM — BO3MOXHOCTh €€ HCIIOJIb30BaHUSI B HWHTEpecax
YTOJIOBHOT'O TIPECJIe0OBAHUS, B YACTHOCTU MPEYCMOTPETh MPAaBOBON MEXaHU3M,
MO3BOJISIONIUN TPU MPOBEJICHUU OOBICKA B OTHOIIEHUH aJIBOKaTa (B TOM YHCJIE B
KUJIBIX U CIY)KEOHBIX TOMEIICHUSX, HCIOJB3YEMbIX JJIsi OCYIIECTBICHUS
aJIBOKaTCKOM JesTenbHOCTH) oOecneyuTh AuddepeHIIupoBaHHBIA MOAX0A K
UCCIICIOBAHUIO KaK MaTepHajioB, KOTOpPHIE COJEP)KAT aJBOKATCKYIO TalHy W
BCJICACTBUE OTOr0 HE JOJKHBI OBITh JOCTYNHBI Ha JIAHHOW CTaauH
COCTSI3aTEJIBHOTO Ipollecca TOCYAapCTBEHHBIM OpraHaM, MPeACTaBISIONIUM
CTOPOHY OOBHMHEHWS, TaK W MaTepHaoB, KOH(PUICHIIMATLHOCTh KOTOPBIX HE
MOJJICKUT OOECTICYSHUI0 3aKOHOM B COOTBETCTBUM C IMPABOBBIMU TO3UIIUSIMHU
Koncturynmonnoro Cyna Poccuiickoii ®eaepanuu, BBIPa)KCHHBIMU B
HacToseM IlocTtanoBiieHUN.
Hcexonst u3 U37I0)KEHHOT'O M PYKOBOJICTBYSICh CTaThSIMHU 6, 471, 11, 72, 74,
75, 78, 79 wu 100 ®enepanbHOr0 KOHCTUTYHHMOHHOTO 3akoHa «O
Kouncturynmonnom Cyne Poccuiickoit @enepanun», Koncturynuonusii Cya

Poccuiickoit @enepanuu

HOCTAaHOBMHI:

1. Tlpu3HaTh NyHKT 7 4acTH BTOPOM cTaThu 29, 4acTh YETBEPTYIO CTAThU
165 wm wyacte mepByro crtatbu 182 VYIIK Poccuiickoit ®enepanun He
nporuBopevamuMu  Konctutyunum  Poccuiickonn @enepanuu, MOCKOJIBKY

coacCpiKamueCda B HHUX IIOJOXKCHHA II0 CBOCMY KOHCTUTYIHHHOHHO-IIPABOBOMY
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CMBICIIy B CHCTEME JICUCTBYIOIIETO MPABOBOTO PETYIUPOBAHMS, B TOM YHCIE BO
B3aUMOCBSI3U cO cTathelt & DegepanbHOro 3akoHa «0OO0 agBOKaTCKOU
NEATENbHOCTH W aaBokatype B Poccuiickonn ®@enepanuum», crathsiMu 6 U 8
KonBennuu o 3amure mpaB 4elIOBeKa M OCHOBHBIX CBOOOA W cTarhsiMu 14 u 17
MexXayHapoJHOro makTa O TPAKIAHCKUX U MOJUTUYECKUX  IIpaBax,
MIPEAIOJIATAIOT, YTO:

OOBICK, CBSI3aHHBIA € JOCTYIIOM K MaTepuajaM aJBOKaTCKOIO
MPOU3BOJICTBA, BO3MOXEH TOJbKO HA OCHOBAaHMHM CyAeOHOrO pEIIeHUs, B
KOTOPOM JIOJKHBI OBITh yKa3aHbl KOHKPETHBbIE OOBEKTHl MOUCKA M U3BITUS B
X0J€ JAaHHOTO CJIEACTBEHHOrO JACWCTBUS M CBEIACHUS, CIyXKallUe 3aKOHHBIM
OCHOBAHHUEM JUJISI €r0 MPOBEACHUS;

UCCIIEJOBAHUIO OpraHamy, OCYIIECTBIISIOIINMHU YrOJIOBHOE
npeciiejoBaHue, U MPUHYAUTEIBHOMY M3BATUIO B XOJ€ OOBICKA HE MOJJIeKAT
TaKMe MaTepuayibl aJBOKATCKOTO MPOM3BOJACTBA B OTHOIICHUU JOBEPHUTEIS
aJlBOKaTa, KOTOpPBIE COAEp)KAT CBEIACHHUs, HE BBIXOJSILIUE 3a PAMKUA OKa3aHUs
COOCTBEHHO MPO(PECCHOHANIBHON IOPUINYECKON MOMOIIM KaK MO yTrOJOBHOMY
7eny, B KOTOPOM aJ{BOKAT SIBJISIETCS 3alIUTHUKOM, TaK M MO KaKUM-JIMOO Ipyrum
nejlaM, HaxoIsAUMMCs B IMPOU3BOJACTBE aJBOKara, T.€. MaTepualibl, HE
CBSI3aHHBIEC HEITOCPEACTBEHHO C HAPYILIEHUSIMHU CO CTOPOHBI KakK aJBOKaTa, TaK U
€ro JOBEPHUTENSA, COBEPIICHHBIMM B XOJ€ INPOU3BOJACTBA II0 JaHHOMY €Iy,
KOTOpPhI€ HKMEIOT YrOJOBHO MPOTUBOINPABHBIA XapakTep, JHOO APYrUMH
NPECTYIUICHUSIMU, COBEPIICHHBIMU TPETBUMH JIMIIAMH, JHUOO COCTOSIT B
XpPaHEHUU OpPYAUN MPECTYIUIEHUS WM NPEIMETOB, KOTOPBIE 3alpEelIeHBbl K
oOpateHuto wim 000pOT KOTOPHIX OTPAaHUYEH HA OCHOBAHUH 3aKOHA;

B XOJie OOBbICKAa B NOMEIIECHUSX, HUCIOJb3YEMBIX [JISI OCYIIECTBICHUS
aJIBOKaTCKOM MESITEeIRHOCTH, 3amlpeliacTcs BHUaeo-, (poTo- um uHAs QUKcAIHsI
MaTepUaJIOB aJBOKATCKUX IMPOMU3BOJICTB B TOW MX YAaCTH, KOTOpas COCTaBISAET
aJIBOKATCKYIO TalHY.

2. KOHCTUTYIITMOHHO-TIPABOBOI CMBICJ TyHKTa 7 4aCTH BTOPOW cTaThu 29,

yacTu 4deTBepTror ctatbu 165 m wactu mepsou crateu 182 VIIK Poccuiickoit
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Qenepanuu, BBISBICHHBIM B HacrtoswmeM [locraHoBieHun,  sABIAETCA
o0meo0sa3aTeNbHBIM ¥ UCKJIIOYaeT J000€ HMHOE MX HUCTOJIKOBaHUE B
MPAaBONPUMEHUTEIIBHON MPAKTUKE.

3. IlpaBOIpMMEHUTENbHBIE PEIIEHUS, €CIIM OHU BBIHECEHBI B OTHOILICHUU
rpaxkaan bansna Anexcanapa BanoBuua, J[[310061 Mapunbsl CepreeBHbl,
HukomnaeBa Cepress BanepweBuua, IlapnaueBa Bunagumupa Brnagumuposuua,
ITerpoBa JImutpus BacunbeBuua, IIpoxoposa Bukropa Bukroposuua, PoxxkoBa
Makcuma BanepeeBnua u HOpuenko Jlagel BanepmaHoBHBI Ha OCHOBaHUHU
NyHKTa 7 4acTH BTOpOM craThbu 29, yacTu 4yeTBepTOM cTathu 165 m yactu
nepBoit crtatbu 182 VIIK Poccuiickoii @Penepauuu B HCTOJKOBAHUH,
pacxoAslieMcs C MX KOHCTUTYUHOHHO-TIPABOBBIM CMBICIIOM, BBISIBI€HHBIM B
HacTosameM [locTaHOBIEHUM, TIOMJIEKAT MEPECMOTPY B  YCTAHOBJICHHOM
HNOPSAAKE, €CJIU JUUISI 3TOTO HET UHBIX MPEMSITCTBUM.

4. Hacrosmee IlocTaHOBI€HHWE  OKOHYATENIbHO, HE  MOJJICKUT
00’KaJlOBaHWIO, BCTYMAaeT B CWJIy CO JAHS o(duIuambHOro OmyOJIMKOBaHMUS,
JEeUCTBYET HEMOCPEACTBEHHO U HE TPEOYeT MOATBEPKACHUS IPYTUMHU OpraHAMHU
U TOJDKHOCTHBIMM JIMLIAMHU.

5. Hacrosmee  IloctaHOoBieHHME — IOMJIEKUT  HE3aMELJIUTEIBHOMY
onybonukoBaHuto B «Poccuiickoit razere», «CoOpaHMM 3aKOHOJATEIIbCTBA
Poccuiickoit @enepanun» U Ha «OQUIIMATBLHOM HHTEPHET-TIOPTAie MPAaBOBOU
uHpopmarmm» (WWW.pravo.gov.ru). ITocranoBienue A0KHO OBITH OMMYOJIHKOBAHO

takxe B «BectHuke Koncturynuonnoro Cyna Poccuiickoit denepanun».

Koncturyunonnsiii Cyn
Poccuiickoit @enepannu

Ne 33-I1



